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STATE LAND USE AND RELATED LAWS 


ACQUISITION AND DISPOSITION OF PUBLIC LANDS 
Eminent Domain (93-9901 through 9944) 
Policy. Eminent domain is the right of the state to acquire private land 
for public use. Public uses include construction and maintenance of public 
buildings and grounds, transportation corridors and facilities, utility 
corridors, and mining. However, the legislature has declared that surface 
mining of coal is not a public use for which eminent domain powers may be 
exercised. In order to justify an eminent domain taking, findings must be 
made that the proposed use is authorized by law, that the taking is necessary 
to such use, and that the proposed use is more beneficial than any existing 
public uses of the land. Proposed public uses are to be located so as to 
be compatible with the greatest public good and the least public injury. 
Procedures. Eminent domain actions are initiated by the filing of a complaint 
in district court describing the proposed public use, the source of the right 
to such use, the property sought, and the present ownership. The complaint 
is filed by the state agency or other entity authorized by law to exercise 
eminent domain powers. All persons with an interest in tha land may be made 
defendants to the action. The answer filed by defendants indicates the aaah 
of money claimed by defendants as compensation for the taking. 

It is the court's responsibility to determine whether the proposed use is 
an authorized public use, to establish limits on the amount of property to be 
appropriated, and to issue a preliminary condemnation order. Upon petition of 


the plaintiff, and payment into the court of the compensation claimed by the 


defendant, the court may allow plaintiff to take immediate possession of the 
property pending the conclusion of the proceedings. The court then appoints a 
panel of condemnation commissioners which, after a hearing presided over the judge, 
determines the value of the property sought and the effects of the taking on 

the value of adjacent property not taken. The commission's report to the court 
setting the compensation levels, may be appealed to the district court. Upon 
payment of the compensation, the court issues a final condemnation order. 
Relocation Assistance. When the condemnation of private property occurs as 

part of a federally assisted program, certain additional requirements must be 
satisfied. The state agency must observe due process guidelines including 
reasonable negotiating practices, payment of fair market value, 90 days notice 
before requiring occupants to relocate, offer to buy remnant properties, and 
payment of defendant's attorney's fees if the condemnation does not go through. 
In addition, the agency must provide relocation assistance, including payment 

of relocation expenses, aid in financing new homes or places of business, 
advisory and counseling services, and advance assurance that adequate alternate 
housing is available, Such assistance must also be provided in inverse condemnation 
cases (i.e. condemnation proceedings initiated by the land owner who is seeking 
compensation for damages incurred as a result of government activities. ) 
Easements on State Lands for Public Purposes. (81-801 through 805) 

The Board of Land Commissioners is authorized to sell or grant easements on state 
lands for certain public purposes. The federal government may purchase state 
lands for flood control, water reclamation, conservation, irrigation, and power 


transmission purposes. Easements may be granted to the federal government for 


ditches, canals, tunnels and utility lines in furtherance of such purposes. 
Sales of state lands to other parties are subject to the federal government's 
rights to such easements. The Board of Land Commissioners may also grant 
easements to the appropriate authorities for school sites, parks, community 
buildings, cemetaries and other public uses. 

Applications for easements are made to the Department of State Lands 
which examines the land, if necessary, and submits a report to the Board. 
The Board makes the final decision and fixes compensation and damages. If 
the use for which the easement was granted ceases, the land reverts to the 
state. 

Powers of City or Town (11-964, 977, 3311) 

Property within the limits of a city or town may be appropriated by the 
city for public use. The municipality has the power to condemn land for 
Streets, parks, sewer systems, waterways, and drainage ditches. 

The city council has the power to sell or lease city property by an 
ordinance passes by 2/3 of the council, majority vote of the taxpayers is 
required if the land is held in trust for a specific purpose. Property may 
be sold to another political subdivision without passage of an ordinance 
by council resolution after three weeks notice to the public. The council 
may trade with or purchase land from another political subdivision without 
an appraisal. 

Powers of Counties (16-1009, 1030) 

The board of county commissioners has the power to sell county property 

not required for the conduct of county business. The sale must be conducted 


at a public auction after notice to the public. (Sale to a school district 


does not require public notice. ) The Sale is preceded by an appraisal, and 
the appraised value may be objected to by any taxpayer, in which case the 
court will order a re-appraisal. If no bid is made at the auction, the 
county commissioners may sell the property at a private sale for at least 

90% of the appriased value. Property worth less than $100 may be sold either 
at auction or private sale. The board of commissioners may sell or trade 
land to other political subdivisions after public notice without an appraisal 
or auction. The county may also lease property for such purposes as the 
commissioners deem to be in the public interest. Lease terms may not exceed 


10 years. 


ANNEXATION OF LANDS BY CITY 

There are a number of procedures by which a city or town may annex land: 
By council resolution (11-401 through 405) 

Prerequisites: To be eligible for annexation, the land must be platted 
into streets, blocks, parks, etc. and a map or plat must be filed with the 
county. The owner of the addition may be required to lay out the streets 
and blocks in conformity with the city plan. In addition, the land must 
be contiguous to the city limits, although it may be separated from the 
city by a road, ditch, or a strip too small to be platted. Two Or more 
adjacent tracts may be annexed in one Aasbairnrs trata; if one of the tracts 
by itself is not contiguous to the city. 

Procedures: The city or town council] adopts a resolution that annexation 
is in the best interests of the city and of the residents of the area to 
be annexed (hereinafter, the "area"). A notice of this resolution is 


published once a week for two successive weeks in the local papers, and 


oe 


Owners Of land in the area are notified by mail. A twenty day comment 
period is provided (starting with the date of the first notice) during 
which time the council will receive written comments from residents of 

the city and the area. These comments are considered by the council at 

its next regular meeting, and if the annexation has not been opposed in 
writing by a majority of i2e492n? freeholders in the area or by a majority 
of residents of the city, the council may adopt a resolution of annexation. 
Owner's consent is required for annexation of industrial or manufacturing 
land. 

On petition of residents (11-506 through 511) 

A petition signed by 1/3 of the landowners of an area may be submitted 
to the council requesting annexation. The council then submits the question 
to the voters of the city and area at the next special or general election. 
If the voters approve, the council must adopt a resolution of annexation. 
Portions of an already incorporated town may not be annexed by this procedure, 
and lands used for agriculture, mining, smelting, refining, transportation, | 
industrial or manufacturing purposes may not be annexed under this act. These 
procedures apply only for cities with populations between 20,000 and 35,000. 
Annexation of contiguous town (11-405) 

If a municipality desires to be annexed by a contiguous municipality, 
each town appoints three commissioners to arrange matters and report to their 
respective council. The council of the town being annexed must approve the 
procedure by ordinance. The question is then submitted to the voters of 


both towns for approval. 


Contiguous land owned by federal, state or local government. (11-511) 


When contiguous land is owned by a government agency, the head of the 
agency may file certification with the city clerk expressing the desire to 
be annexed. The city council may then adopt a resolution of intent to 
annex the land, and publishes notice of the resolution for two consecutive 
weeks. A twenty day comment period is allowed to receive written comments, 
and a public hearing is held, after which the council may adopt a final 
resolution of annexation. 
Planned Community Development Act (11-514 through 525) 
Policy: In response to unplanned annexations which did not provide for 
adequate services to newly annexed areas, the legislature established as 
a policy: - that sound urban development is essential; 

- that municipalities are created to provide government services for 

the public health, safety and welfare; 

- that municipal boundaries should be extended for those purposes; 

- that annexed areas should receive essential services as 

soon as possible. 
In order to accomplish these goals, the procedures of this act are available 
for annexation of areas which are contiguous to an existing municipality, and no 
part of which is within another municipality or fire district organized under 
Title 11, Chapter 20. The annexation must also be compatible with comprehensive 
plans adopted under Title 11, Chapter 38 
Procedures: Annexation procedures may be initiated by the city or town council, 
or by a petition signed by 51% of the resident freeholders of the area to be 


annexed. The council passes a resolution of intent and sets a date for a 


Pages 7 and 8 missing 
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district, the residents are not relieved of any liabilities under such 
district, and the city retains jurisdiction to collect assessments for 


BUGHEU TSLMIC Ls. 


PLANNING (11-3801 through 3842.1) 

Purpose. The purpose of the planning law is to enable and encourage local 
governments to improve the health, safety, convenience and welfare of their 
citizens; to plan for future development to assure adequate highway, utility, 
health, educational, and recreational facilities; and to assure that the needs 
of agriculture, industry, and business be recognized. 

Formation of planning boards. Planning boards are formed by city or towm 
councils or by boards of county commissioners. Such boards operate in 

an advisory capacity to their governing body. Before creation of a county 
planning board, the county commissioners must notify the public and hold a 
hearing. If 50% of the electors of the county outside of municipalities or 
existing planning board jurisdictions object in writing within 60 days of the 
hearing, the commissioners cannot form a new planning board. 

Planning board members are appointed by the city or county governing 
body. When a city or town intends to form a planning board it must inform 
the county of that intent and the county commissioners may elect either to 
form a joint city-county board or to allow the city to proceed with its 
plans. A city planning board must include at least one designee of the county 
commissioners. Existing planning boards may form joint planning boards by 
interlocal agreements under Title 16 Chapter 49. | 
Powers and Duties. Planning boards establish a master plan for their 


jurisdictional area (see below) and serve in an advisory capacity to their 
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governing body with respect to policies for subdivisions, public ways and 
structures, issuance of re an he permits, zoning ordinances, etc. 

Planning boards are authorized to employ staff, and city and county 

government agencies are directed to assist them in their functions. Governing 
bodies may appropriate funds for the operation of planning boards; municipalities 
may levy taxes on property within the city or town pursuant to the provisions 

of Title 11, Chapter 14. A board of county commissioners may levy taxes on 
property outside of municipalities as provided in Title 16, Chapter 19. 

Maximum levies for planning board purposes are established by law. 

Jurisdictional Areas. A city planning board has jurisdiction only over 

land within the city limits. A city-county planning board may include 

contiguous unincorporated areas up to 4-1/2 miles outside of the city limits 
which are reasonably related to the development of the area. City-county 
ae sed jurisdiction may be extended up to 12 miles beyond the city 

limits on petition of 5% of the resident freeholders of the area, publication 

of notice, and public hearing. Opposition in writing by a majority of the resident 
drecho ders of the area will prevent such extension of the jurisdictional area. 
The jurisdictional area of a county planning board is established by the board 

of county commissioners, and may include any areas outside of cities or towns, 


and outside the jurisdictional area of existing city-county boards. If a city 


or town becomes represented on a county planning board, the jurisdictional area 
of the county planning board will include that city or town. 

Master Plan. The master plan is the primary planning document of the city or 
county. It includes surveys of existing conditions and future growth projections 


maps and descriptions showing history, population, land use, densities, 
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neighborhood units, blighted areas, streets maa ways, sewers and drainage, 
flood control facilities, utilities, transportation, parks and recreation, 
public buildings, educational facilities, water, soil, mineral and other 
natural resources; reports and recommendations with plans for development 
of the above items; a long-range public works program; plans for mobile 
home sites. 

Before submission of the master plan to the governing body, the planning 
board holds a public hearing for comments. After the hearing, the planning 
board, by resolution, recommends the plan and accompanying ordinances to the 
governing body. The governing body must adopt, revise, or reject the plan 
or parts of it. After adoption of the plan, the governing body "shall be guided 
by and give consideration to the general policy and pattern of development 
set out in the master plan" in the authorization, construction, and use of 
public ways and places, authorization and use of utilities, adoption of 


Subdivision controls, adoption of zoning regulations, etc. 


ZONING 

City Zoning Commission (11-2701 through 2711) 

Policy and Purpose. In order to promote public health, safety and welfare, 
city and town councils are empowered to regulate the height, size, location 
and use of buildings; percentage of lot to be occupied, lot Bae densities, 
and land use. Zoning regulations must be in compliance with existing 
comprehensive plans (see PLANNING) and must be designed to lessen congestion; 
secure safety from fire and other hazards; provide for adequate light and 
air; prevent overcrowding, provide adequate transportation, water, sewer, 


schools, parks and other facilities; consider the character of the areas 


at 


and existing use patterns; conserve property values; and generally encourage 
the most appropriate use of land. 

Adoption of Regulations. In order to adopt zoning regulations under this 
act, tne cj} ty or town council must appoint a zoning commission, which may 
double as the city planning board under Title 11, Chapter 38. The zoning 
commission is responsible for recommending zoning district boundaries and 
regulations to the city council. Prior to making such recommendations, 

the asinine tle will submit a preliminary report to the council, hold public 
hearings, and then submit a final report. No regulations or district boundaries 
will be adopted or amended by the city council except after at least 15 days 
notice and a public hearing. If changes in existing regulations are opposed 
in writing by owners of 20% of the lots in the area or immediately adjacent 
to the area concerned, such changes require a 3/4 vote of the council. 

The city council divides the city into zoning districts and adopts 
regulations for those districts. Regulations must be uniform for each class 
of building throughout a district, but may vary from district to district. 
If there is a conflict between zoning regulations adopted under this act and 
provisions of other statutes, the "highest" standards will govern. If there 
is a master plan for the city, and if either a eons planning board 
exists or the city planning board includes two representatives, designated 
by the county commissioners, who live in the affected unincorporated areas, 
the city may extend its zoning jurisdiction 3, 2, or 1 miles beyond the city 
limits (depending on whether it is a Ist, 2nd, or 3rd class city); provided 
that the county has no zoning regulations or master plan in effect in such 


areas. The city council may provide for enforcement of the zoning laws 
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by penalties or by injunction of construction and use of land in violation 
of the regulations. 

Interim Zoning. A city or town council may adopt as an emergency measure 
an interim zoning ordinance prohibiting uses in conflict with contemplated 
zoning proposals. Such ordinances may be adopted after seven days notice 
and a public hearing, and are effective on passage. They are effective 
for no more than six months, but may be extended for one year after full 
notice and hearing and 2/3 vote of the council. No more than two such 
extensions are allowed. 

Board of Adjustments. The city council may appoint a board of adjustments 
which may allow exceptions to the zoning regulations under appropriate 
circumstances. The ordinance creating the board may limit its authority 
as the council sees fit. The board consists of 5 members who are appointed 
for a fixed term and may be removed only for cause and after opportunity 
for a hearing. All board meetings are open to the public. 

An appeal to the board of adjustments stays all zoning enforcement 
actions unless it is shown that a delay would imperil life or property. The. 
board may hear appeals from based on procedural errors by administrative 
officers, or appeals for special exemption From zoning regulations because 
of special hardship. The board may reverse, affirm, or modify administrative 
orders; four votes are required to reverse an administrative ruling or grant 
an exception to a zoning ordinance. Board decisions may be appealed to the 


district court within 30 days. 
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County Planning and Zoning Districts (16-4101 through 4107) 


In unincorporated areas which are not covered by county zoning regulations, 
Special zoning districts may be established. On petition of 60% of the 
resident freeholders of an area (which must be at least 40 acres in size), 

the board of county commissioners may establish a planning and zoning district 
and appoint a planning and zoning commission which consists of three county 
commissioners, the county surveyor, and the county assessor. The commission 
may emply staff, and its operations may be funded by a levy of no more than 
one mill on property in the district. Such a district may not include areas 
zoned by a municipality under Title 11, Chapter 27. 

The planning and zoning commission is empowered to adopt a development 
pattern for the district which may include regulations for the erection and 
maintenance of buildings, carrying on of trades and industries, size of buildings, 
area of yards, future land use patterns, and the issuance of construction permits. 
The regulations may not hinder the use of lands for grazing, horticulture, 
agriculture or timber procution. Existing non¢onforming uses must be allowed 
to continue. The board of county commissioners may adopt planning and zoning 
district boundaries and regulations after publication of notice and a public 
hearing, and may grant variances from the regulations in hardship cases. 

The planning and zoning commission may propose regulations and procedures, 
which may be adopted by the board of county commissioners, for appeals from 
decisions made under zoning regulations. Aili decisions of the planning and 
zoning commission or the board of county commissioners may be appealed to district 


court within 30 days. 
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County Zoning. (16-4701 through 4711) 

Application. The procedures of this statute apply in counties where the 
board of commissioners has adopted a master plan pursuant to Title 11, 
Chapter 38 (See PLANNING, Above). The county commissioners may adopt zoning 
regulations for all or part of the jurisdictional area covered by such a 
master plan. 

Purpose and Policy. The purposes of county zoning are the same as those 
described for city zoning (p. //, above). In addition, county zoning 
regulations must be compatible with the development patterns of munici- 
palities in the county. 

Adoption of Regulations. County zoning regulations may include provisions 
Similar to those described under city zoning, above. However, county 

zoning regulations may not prevent the complete use and development of mineral, 
forest, or agricultural resources by the owner. 

As a first step in adopting regulations, the board of county commissioners 
requests recommendations from existing county or city-county planning boards 
with respect to proposed zongin districts and regulations. Such recommendations 
are advisory only. Zoning districts and regulations may be adopted for all 
or part of the jurisdictional area covered by the county's master plan. 
Regulations must be uniform within each district, but may vary from district 
BOM aIStrice. 

After receiving recommendations from the planning board, the board of 
county commissioners publishes a notice for two weeks describing the proposed 
district boundaries and regulations. A public hearing is held after which the 
county commissioners may adopt a resolution of intent to adopt zoning regulations. 


Notice of this resolution is published for two weeks, and a thirty day comment 


ae 
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period is provided during which time the commission will receive written 

comments from landowners within the areas to be zoned. Unless written 

protests are received from 40% of the affected freeholders, the county 
commission may adopt a resolution creating the zoning districts and enacting 
regulations. They may also appoint enforcement officers and provide for 
construction permits. Zoning regulations may be enforced by fines, imprisonment, 
and injunction. 


Interim Zoning. If the county is in the process of adopting or amending its 





master plan or zoning regulations, the county commissioners may adopt as an 
emergency measure temporary interim zoning regulations to prevent development 
which would conflict with the proposed master plan or permanent zoning regulations. 
Such temporary regulations are effective for one year and may be extended once 

for an additional year. A recent court decision has held that the full notice 

and hearing procedures described above also apply to interim zoning. 

Bcard of Adjustments. The board of commissioners must provide for the appointment 
of a board of adjustment to hear appeals and grant variances from the zoning 
regulations. The functions of the county board of adjustments are similar to those 


of the city board of adjustments described above, (p./3). 


SUBDIVISIONS 


Subdivision & Platting Act. (11-3859 through 3879; Regulations: MAC 22-2.48B(1)- 
S410 through 2.4B(30)-S4100) 


Purpose. The purposes of this act are to prevent overcrowding and congestion 
in the streest; to provide adequate light and air, utilities, parks, and 
recreational facilities; to encourage development in harmony with the natural 


environment; to make approval of subdivision contingent on a written finding 


IG 


of compatibility with the public interest; and to provide uniform surveying and 
monumentation standards. Regulations adopted under this act may provide for the 
orderly development of the jurisdictional area; coordination of the system of 
roads and streets; dedication of parks and easements; provision of open spaces, 
light, Bet tore ds transportation, water, drainage and sanitary facilities; 
and avoidance of congestion and environmental degradation. 

Application. All divisions of land which create a parcel of twenty acres or 
less must be surveyed and platted in accordance with the act. No transfer 

of title may be files until a certificate of survey or subdivision plat is 

filed with the county clerk. (An exception is allowed for parcels acquired 

by the state for highway construction or maintenance.) The review requirements 
of this act do not apply to subdivisions resulting from relocation of common 
boundaries; sales to immediate family members; sales which include a covenant 
running with the land which provides for exclusively agricultural use of the 
land; “occasional sales"; subdivisions resulting from court orders, mortgages, 
Or severance of oil, gas or water interests from surface ownership; creation 

of cemetary lots; or lease or rental for farming or agricultural purposes. 

The Department of Community Affairs is authorized to adopt regulations establishing 
minimal requirements for locally adopted regulations. The departments's 
regulations include interpretations of the exemptions listed above. Although 
subdivision review does not apply in the above situations, the certification 

of survey requirements do apply. DCA regulations include minimum survey and 
monumentation standards. 

Adoption of Regulations. Local governing bodies are required to adopt subdivision 


regulations following publication of notice and public hearings. The Department 
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of Community Affairs has adopted minimum requirements for such regulations, 
including content of environmental assessments, procedures for planned unit 
developments, flood hazard requirements, and regulations for mobil home parks 
and condominiums. Regulations must provide for dedication of a fraction of 
the tract for public park use. Cash payments may be accepted in lieu of park 
dedication in appropriate cases. The park dedication requirements may be 
waived by the local governing body if other arrangements are made which assure 
permanent open space will be provided: e.g., all parcels are five acres or 
more and covenants prohibiting future resubdivision; of a property owner's 
association is eoried and 1s given parkland by the developer. If local 
regulations have not been adopted by July, 1974, the Department's regulations 
will apply. 

Procedures. The developer submits his preliminary plat to the appropriate 
local governing body. (If a planned unit development is contemplated, the 
developer should receive PUD designation from the governing body prior to 
submission of the preliminary plat.) A municipality may have subdivision 
review authority over adjacent unincorporated territories until such time as 
the county adopts zoning regulations for such areas. 

The governing body of a city or county with a planning board oF master 
plan must seek the advice of the planning board on all matters relating to 
Subdivision approval, and may require compliance of subdivision plats with the 
master plan. Plats are submitted to the planning board, which makes recommendations. 
to the governing body, but the governing body is the final authority. Copies of 
plat are also sent to appropriate state agencies for review, but local approval 


is not contingent on state review. 
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An environmental assessment prepared by the developer must accompany the 
preliminary plat. The assessment must contain a description of hydrology, 
topology, vegetation, wildlife, and soils, and a community impact report 
describing the demands the development will make on local services (fire, 
police, roads, etc.) The governing body reviews recommendations of the 
planning board with respect to compliance with the master plan and other 
regulations, determines whether waiver of the park dedication is appropriate, 
and after notice and a public hearing, makes its final decision. Action must 
be taken within 60 days of receipt of the preliminary plat. The basis for the 
governing body's decision, after reviewing the plat, the environmental assess- 
ment, comments at the hearing, and the planning board's recommendations, is 
whether the subdivision would be in the public interest, the governing body 
must consider the need for the project, public opinion, and effects on agri- 
culture, local services, taxation, the natural environment, wildlife, and 
public health and safety. 

The preliminary plat may be approved for one year, and the governing 
body may require a bond to guarantee completion of improvements called for 
before the final plat will be approved. The preliminary plat may be approved 
conditional on the completion of such improvements or revisions, me once 
conditional approval is given, no further conditions may be imposed. Sales 
contracts for conveyance of parcels Ween the tract may be entered into, 
but only if all purchase monies are paid into an escrow account which is 
released only after approval of the final plat. The final plat will be 
approved by the governing body if it is in conformance with the conditions 


imposed on the preliminary plat. A final plat may not be filed with the county 
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clerk until the State Department of Health has lifted all sanitary restrictions. 
(See p. lol) 

Summary Review. Summary review procedures are available in certain situations. 
If the subdivision is in compliance with a master plan and zoning regulations, 
it is deemed to be in the public interest and is exempt from the environmental 
assessment requirement. The development may also be exempted from all or part 
of the environmental assessment requirements if it contains fewer than ten parcels 
and less than twenty acres. Tracts with five or fewer parcels are eligible 

for special expedited procedures: the first such subdivision from a given tract 
must be acted on by the governing body within 35 days, and a public hearing and 
environmental assessment are not necessary. Subsequent subdivisions of five or 
fewer parcels from the same tract may also be subject to summary proceedings 

if they are approved by the Department of Health, but the governing body may 


require a hearing or part or all of the environmental assessment if it sees fit. 


Foreign Land Sales Act. (67-2101 through 2136; Regulations: MAC 40-3.98(6)- 
$9880) 


The act provides protection to potential purchasers of subdivision 
parcels and applies to subdivisions of five or more parcels which are 
offered as part of a common promotional advertising enone: or are offered for 
sale or lease outside of Montana. The act is admin isserecd..-py the board of real 
estate. The board has the authority to adopt rules including advertising 
Standards, provisions for escrow and trust agreements, and application procedures. 
The board may seek injunctions to enforce compliance with the act, and may inter- 
vene in lawsuits involving subdivided lands. The board may make all necessary 
investigations both inside and outside the state, and may hold hearings, subpoena 


witnesses: and documents, administer oaths, etc. The board may exempt subdivisions 
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of twenty-five or fewer parcels if the promotional advertisements are directed 
primarily at the local community. c 

Procedures. 

Out-of-State Sales. A seller of subdivided land must notify the board of his 
intention to make offers outside the state, and must submit a $50 filing fee 
with the board. If the board deems it necessary, it may require a question- 
naire to be filled out, and an additional $100 fee submitted for processing 

of the questionnaire. The board may Bite’ whatever investigations of the 
Subdivision and sales records it deems necessary, and will require provisions 
for the protection of purchasers: escrow agreements, tie held in trust 
pending completion of investigation, and posting of performance bonds. The board 
may order the seller to discontinue his sales if any violations in the law or 
regulations are detected. 

Truth-in-advertising. When five or more parcels of subdivided land are offered 
as part of a common promotional advertising plan, an additional registration 
fee of $500 is required. Lands which are located outside of the state must 

be registered before offers for sale are made in the state. A public offering 
statement must be provided to potential purchasers describing the land and 
revealing all material circumstances relating to the land. (e.g. encumbrances, 
easements) 

The registration application submitted to the board must include a description 
of the land; a list of other states where the land is registered; copies of all 
encumbrances, easements and zoning regulations affecting the land; a description 
of the seller's promotional plan; and a copy of the public offering statement. 


The board will review the application to assure that there are no misleading 
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promotional plans, and that all requirements of the act are satisfied. The 
board must accept or reject the application within 90 days. If it is rejected, 
the applicant may request a hearing before the board. If the application is 
accepted, the subdivision will be registered and a bond will be filed with the 
board to assure compliance with the law and to protect purchasers. The seller 
must submit annual reports to the board describing sales and promotional activities. 
If after an investigatory hearing the board discovers violations of pro- 
visions of the act, instances of: false or deceptive advertising, substantial 
changes in development plans subsequent to registration with the board, or sale 
of unregistered lands, the board may issue a cease and desist order. In an 
emergency situation, the board may issue a temporary cease and desist order 
effective immediately, and provide the opportunity for a hearing within 20 days. 
As a result of such violations, registration may be revoked, penalties of up 
to $5000 may be assessed, prison sentences may be imposed, and purchasers of 


land may recover their money, plus interest. 





SPECIAL LAND USE RESTRICTIONS 
Airport Zoning (1-701 through 709) 

The purpose of this iaw is to eliminate obstructions of air space near 
publicly owned airports. For this reason, the height of structures near 
public airports may be reguiated by the governing body which owns or operates 
the airport. Regulations must be designed to take into consideration the safe 
ascent, descent and operation of aircraft near airports, and the operation 
and maintenance of lights, markers and other navigational aids. Permits are 
required for building construction of crop cultivation within a two-mile 
radius of public landing fields. No variances from the height limits are 
allowed. The governing body has eminent domain power to acquire and remove 
structures which exceed the limits. No lights may be maintained within the 
restricted zone which might interfere with airport operations. The governing 
body may enforce this law by litigation or injunction. Violation of the law 


iS a misdemeanor punishable by fine and imprisonment. 


Airport Hazard Zones (1-710 through 723) 

This law applies to areas surrounding all landing fields, public or 
private. It declares “airport hazards" (obstructions of airspace near a landing 
field) to be public nuisances which may be regulated by exercise of the police 
power without compensation. Regulation is accomplished through zoning procedures. 

Any political subdivision containing an airport hazard area may adopt and 
enforce airport zoning regulations specifying land uses permitted in such areas 
and regulating the height of structures and trees. A joint zoning board may be 


formed if the airport lies within one political subdivision, but the hazard 
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areas extend into other jurisdictions. Airport zoning regulations may become 
part of a comprehensive zoning ordinance and enforced as part of it. If there 
re conflicts with other zoning regulations, the most stringent apply. 

The governing body appoints an airport zoning commission (which may be 
the city or city-county planning board) to recommend boundaries and regulations 
and hold public hearings before submitting a report to the governing body. 
Airport zoning regulations may then be adopted following the procedures set out 
in Title 11, Chapter 27. The regulations must be reasonably related to airport 
safety, and must establish a board of adjustments as required in section 11-2720 
The regulations cannot require the removal of existing structures, but the 
governing body may require air rights of other property interests by eminent 
domain if hazards cannot be removed by regulation alone. 

The regulations may establish a permit system for construction in airport 
hazard zones. Permits must be obtained for alteration of non-conforming uses 
which will increase the height of structures, but will not be granted if such 
alteration would increase the hazard. Property owners may apply to the board 
of adjustments for variances in case of special hardship and if the variance 
would not be contrary to the public interest. The governing body may require 
the installation of markers shu lights (at its own expense) as a condition of 
granting a permit or variance. 

The governing body may enforce its regulations by injunction. Violations 
are misdemeanors, punishable by fine or imprisonment. If application of the 
regulations to a particular structure is deemed a compensable taking, this will 


not invalidate the regulations with respect to other structures. 
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Birporte zones. Chapter 551, L. 1977. Local governments with 
alrports included on the National Airport System Plan are re- 
quired to adopt noise, height, and land use regulations for land 
ae  VLCINLLyY Orectrers irports. The land to. be restricted is 
to be determined by Federal Aviation Administration rules and 
guidelines and by locally developed criteria. 


The law is deSigned to protect airplane users, people living 
near airports, and land located near airports. 
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Floodway Management (89-3501 through 3515; Regulations: MAC 36-2.14B(1)-S1400 through 
2.14B(22)-S14050) 


Purpose and Policy. The legislature has declared that the public interest 
requires the management and regulation of floodprone lands to prevent and 
alleviate threats to life and property. It is the policy of the law: 

- to guide development of floodways; 

- to recognize the right and the need of watercourses to periodically 
overflow; 

- to provide state coordination of floodway management programs and 
technical assistance to local governing bodies; 

- to coordinate state, federal and local management activities; 

- to encourage local adoption of land-use regulations; 

- to authorize the Department of Natural Resources and Conservation to 
carry out a comprehensive floodway management program. 

More specific objectives are: 

- to restrict land uses which are dangerous in time of flood; 

- to require vulnerable uses to be equipped with flood protection 
measures; 

- to develop information to identify flood hazard areas; 

- to develop regulations which balance the greatest public good 
with the least private injury. 

This law applies to the regulation of obstructions only where the 
stream drainage upstream of the obstruction covers more than twenty-five 
Square miles in area. 

Duties of the Department. The Department of Natural Resources is directed 


to conduct a program for delineation of floodways and floodplains in all 
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drainages of the state. Before an area is designated by the Board of Natural 
Resources and Conservation, the Department consults with the local governing 
_ body and holds a public hearing. After designation of an area by the Board, 
the Department furnishes maps, data, and suggested minimum standards to the 
local governing body. The local governing body then has six months to adopt 
land use regulations for the delineated floodway and floodplain. These regulations 
must be approved by the Board. If local regulations are not adopted in the 
required time, the Department of Natural Resources will enforce its minimum 
Standards until such local regulations are adopted and approved. If the Board 
determines after a hearing that the local governing body is failing to adequately 
enforce its regulations, the Board may suspend the local body's authority, and 
the Department of Natural Resources will enforce the regulations until such 
time as the local authorities can demonstrate their ability to do so. In the 
following discussion, the term "administering agency" will refer to either 
the local governing body or the Department, depending on which is exercising 
enforcement authority. 

In addition to the above responsibilities, the Department may also, at 
its own cost, remove obstructions caused by fallen trees, debris, etc. 
Legislative appropriations to the floodway obstruction removal fund pay for 
such activities. 
Minimum Requirements. An artifical obstruction or non-conforming use in a 
delineated floodway or floodplain is a public nuisance unless a permit is obtained 
from the administering agency. It is unlawful to establish such an obstruction @ 
use without a permit, and alteration of an existing obstruction/ise requires 


written approval. 
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Certain open-space uses are allowed without a permit if not prohibited 
by other ordinances of laws and if they do not require permanent Rete 
agricultural activities, loading and parking areas, emergency landing strips, 
recreation areas, forestry activities, lawns and gardens, livestock supply 
wells, irrigation works, and rail or wire fences. 

Permits are required, but shall be granted (if not prohibited by other 
ordinances or laws) in floodplains but outside of floodways for uses which 
are permitted in floodways, and for structures meeting minimum standards 
with respect to floodproofing and elevation. (Floodproofing ebendanes cover 
such things as electrical, heating, plumbing, water and sewer systems. ) Uses 
requiring permits include railroads, streets, utility lines, domestic water 
supplies (if precautions are taken against pollution by flood waters), and 
campgrounds. Water diversions under the Water Use Act (Title 89, Chapter 8) 
will be checked to see how they will affect flood flow. Flood control works 
Subject to permits include levees, rip rap, and dams. 

Uses which are prohibited in floodways include places of assembly or 
permanent use by people, excavations which would divert or obstruct natural 
flood flow, and objects subject to flotation. 

Permits. Permits may be granted by the administering agency for obstructions 
and non-conforming uses which would otherwise violate the minimum requirements 
described above. In passing on permit applications, the administering agency 
will consider danger to life and property from back-up water, danger of the 
obstruction/use being swept downstream, availability of alternate locations, 
construction methods which may lessen dangers, the permanence of the 


obstruction/use, and anticipated development of the area which may be affected 


by the obstruction/use. The administering agency may impose reasonable conditions 
on the permit. Action must be taken on the application within 60 days; however, 
an environmental impact statement may be required on permit applications to the 
Department of Natural Resources. Variances granted by the local governing 

body must be approved by the Department. The permit requirement of this act 

is in addition to any other regulations or requirements. 

Enforcement. The administering agency may enter private lands to make inspections 
to assure compliance with the law. The Board of Natural Resources may order 

the removal of non-exempt obstructions. If the order is not carried out by the 
property owner, the Department may remove the obstruction at the property owner's 
expense. Such orders of the Board become effective after a hearing, and may be 
appealed to the district court. Violations of the law constitute a misdemeanor 
punishable by fine and imprisonment. A wrongful failure to comply with this 

act creates a rebuttable presumption that the obstruction or non-conforming 

use was the proximate cause of flood-related damage. However, lawsuits against 
the state are not allowed for flood damage cause by permitted obstructions or 


uses. 


Protection of Lake Areas (89-3701 through 3712) 

Policy. Natural lakes are high in scenic and resource values, and the conservation 
and protection of such lakes is important to lakeshore property owners and to 

the state. Local governing bodies should play the primary role in establishing 
policies for lakeshore protection. The purposes of this act is to confer power 

on local authorities to do so. The law applies to natural lakes which cover one 
hundred sixty acres or more for at least half the year. Local authorities may 


choose to regulate lakes as small as 20 acres. 
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Adoption of Regulations. Regulations must be designed to control activities 
which alter the course, current or cross-sectional area of lakes or shorelines. 
All local governing bodies must adopt regulations in the form of criteria for 
the issuance of permits. Recommendations will be obtained from local planning 
boards, if any. The regulations must favor issuance of the permit if the proposed 
action will not diminish water quality, fish or wildlife habitat; interfere 
with navigation or recreation; creat a public nuisance; or create a discordant 
visual impact. These are minimum requirements which may be strengthened at the 
discretion of the local governing body. The governing body may provide summary 
procedures for proposals which would have minimal impacts, and may adopt varying 
regulations for different lakes within its jurisdiction. If more than one 
governing body has jurisdiction over a lake, coordinated agreements are encour- 
aged for joint regulation of the lake. If local authorities have not adopted 
regulations, five lakeshore property owners, or 30% of the owners of shore 
preperty (whichever number is smaller) may petition the Department of Natural 
Resources to adopt and enforce regulations. 

Permit Procedures, Any person wishing to do work which would alter the eburse, 
current, or cross-sectional area of a lake or its shore must obtain a permit 
from the local authority which administers the Subdivision and Platting Act in 
the area (See p.//). Examples of projects requiring permits include channels. 
ditches, dredging, lagooning, filling, construction of breakwaters, wharves, 
docks. A permit application fee of $10 is required. The governing body will 
seek recommendations from the planning board with respect to compliance with 


the permit criteria. If there is no planning board, the governing body will 





do this review itself. The governing body must make its decision within 90 

days of receiptof the application. If the governing body proposes to grant 

a variance from the regulations, it must first prepare an environmental impact 
Statement and hold a public hearing. If work is done without a permit, the 
governing body may require the owner to restore the lake to its prior condition. 
Enforcement and Court Review. Violation of the law constitutes a misdemeanor 
punishable by fine and imprisonment. The district court may hear petitions of 
the governing body requesting restoration of the lake to its prior condition 

as noted above. It may also hear the petition of any interested person for 

review of a governing body's final decision on a permit application or on adoption 


of regulations. 


Highway Right-of-Way (32-4310) 
No commercial enterprise or structure is allowed on the publically owned 
right-of-way of a controlled access highway or on any publically owned or leased 


land used in connection with such a highway. 


TAXATION 

Greenbelt Act (84-437.1 through 437.17; Regulations: MAC 42-2.22(1)-S2250) 
Policy. It is the legislative intent to relieve agricultural land of exces- 
sive tax burdens by assessing such land at a value exclusive of urban influences 
or speculative purposes. Normally, land is assessed at fair market value, but 
under this act, agricultural land is assessed only according to its value for 
agricultural production. The regulations include schedules of valuations of 
agricultural land determined according to productivity. 

Requirements. To qualify as agricultural land under this act, the land must 


either (1) consist of at least five contiguous acres (including buildings, 
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structures, ditches, etc. which are related to agricultural operations) and 
by actively devoted to agricultural use which means: used to produce crops, 
used for grazing, or in cropland retirement program; or (2) agriculturally produced 
for sale or home consumption an equivalent of at least 15% of the owner's annual 
gross income. 
Roll-back. If a landowner has taken advantage of this act and the land is then 
converted to non-agricultural use, a back tax will be collected totalling the 
difference over the preceding four years between what was collected under this 
act and what would have been collected under normal assessment policies. A 
change of ownership does not affect taxability - only a change of use. Change 
of use of part of the land will not affect the taxability of the remainder if 
the remainder still qualifies. The Department of Revenue may make its own 
determination that land should be reclassified to non-agricultural status. 
The owner will be notified of such a decision and will have the opportunity 
to protest before the State Tax Appeal Board. 
Montana Economic Land Development Act. (84-7501 through 7521.1) 
Policy. In recognition of the problems faced by the state relating to urban 
development and growth, the legislature declared that the state should develop 
a land use policy: 

- in which local decision making and control are fundamental; 

-° in.which tax incentives are the primary mechanisms; 

- which does not impede economic progress, but meets social and 
economic challenges; 

- which adopts land use patterns and procedures supplementary to 
and consistent with zoning provisions adopted under Title 11, Chapter 27, 


and Title 16, Chapters 41 and 47. (See a. iio 
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Specific goals include: 

- encouragement of urban growth with greater densities in already 
built-up areas and control of urban sprawl; 

- guiding industrial and commercial development into patterns compatible 
with the total development pattern of the area; 

- control and direction of development occurring on the local level 
within existing land use standards and classifications. 

Procedures. The law applies only to class 1 and 2 cities and only within 
the city limits. Class 1 and 2 cities which are already planned and zoned 
under the provisions of the planning and zoning laws (See 2.4/) must adopt 
the provisions of this act if an initiative petition is signed by 15% of 
the voters and approved by a majority of votes cast at the next general 

or special election. 

If the procedures are adopted, the city council will identify and classify 
lands within the city limits as residential, commercial or industrial. Classifi- 
cations will depend on current use patterns and "highest and best use." 

Landowners may petition for a change in the classification boundaries. 
Within 10 days of receipt of a petition, the city council sends copies to local 
planning boards and appropriate state agencies. Between 60 and 120 days after 
receipt of the petition, the council will hold a public hearing. The petitioner 
must show that the area which is the subject of the petition is needed for a 
use other than that for which it has been classified, and that the present 
classification is no longer suitable because of changing conditions or outside 
influences. The council must act on the petition within 120 days of its receipt. 


Landowners may also petition for re-sub-classification within a given classification. 
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How it Works. In general, the law operates through a system of tax benefits 
and penalties which encourage construction and remodeling of uses which are 
compatible with the classification of the area in which they are located, 

and discourage non-conforming uses. The Department of Community Affairs 

is directed to adopt regulations, in consultation with local governing bodies, 
for the administration of the law. The primary residence of a person over 

62 years old is exempt from the provisions of this law. Existing non-conforming 
uses are also taxed without regard to this law until remodelled or changed to 

a different use. 

Residential Areas. New residential construction receives a 10% tax break 

for the first ten years (i.e. it is assessed at 10% below its normal assessment 
valuation) if constructed on land designated for residential use, and a 25% 

tax penalty for ten years if constructed on land designated for other use. 

In either case, assessments are adjusted to normal in equal increments over 

the second ten years. Special tax breaks are available for high density 
multi-family residences if built in the central business district, the urban 
core area, or adjacent to a neighborhood commercial area. Spectal tax breaks 
are also available for planned urban developments (PUDs) constructed within 

the "civic band" (that area between the central core area and the city limits; 
the core area includes and éxtends up to three blocks beyond the central business 
district. ) 

Commercial Areas. Unimproved land in areas designated for commercial use 

which remain vacant fives years after the effective date of this act will 
suffer tax penalties of up to 50%. Commercial construction and expansion is 


exempt from taxation during construction and receives tax breaks for the first 
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few years if located in areas designated for commercial use; it is taxed 

during construction and receives tax penalties if located in non-commercial 
areas. The size of the bonuses or penalties and the length of time applied 
depend on the area (central core, civic band, etc.) and type of use (e.g. 
neighborhood or regional commercial area). 

Industrial Areas. Bonuses of up to 50% per year for ten years and penalties 

of up to 200% per year for ten years are applied to industrial construction 

and expansion depending on the designation of the land where the construction 
occurs, and on the number of environmental criteria satisfied. These criteria 
include: the burden on existing public services such as street, schools, fire 
and police; availability of an adequate water supply; compliance with air and 
water pollution standards; adequate sewage and solid waste disposal facilities. 
Remodeling. The law also encourages the remodeling and rehabilitation of existing 
structures, and penalizes the failure to make such improvements. Tax breaks 

are applied to the increase in taxable value resulting from remodeling. If no 
remodeling is done for five years which increases the value of the property by 
at least 2 1/2%, tax penalties are applied. The local governing body must watve 
the requirements of this section unless it is shown that lack of regular main- 


tenance has caused the property to depreciate in value. 
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INTRODUCTION - STATE LAND AND RESOURCE POLICY 

Laws regulating the use of state land apply to lands granted to 
Montana by the United States for any purpose, either directly or through 
exchange for other lands, as well as land deeded or devised to the state 
by any person and land coming to the state by operation of law. They 
do not apply to land conveyed by the state by patent or lands used: for 
building sites, campus berger any other land used by state institutions. 


(81-102(4) ) 


Policy (81-103; Art. X § 11 of the Constitution) 

State law establishes the following principles for administration of 
State lands: 

-- land and funds derived from it are held in trust for the support of 
ecucation and attainment of other goals which contribute to the well-being 
of the people of the state; they should be administered to gain the largest 
legitimate and reasonable advantage to the state. 

-- the multiple use concept should govern actual mamagement of the 
land: Various resources should be x utilized in combination to best meet the 
people's needs. It is recognized that some land will not be used for all 


resources, since the goal is to achieve harmonious and coordinated mamagement 


which will not impair the productivity of the land. Consideration will be given 


to the relative values of various resources in establishment of management 


policies. 
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Easements on State Land (81-803) 
Policy: See Sale of State Land 

Montana law grants easements on state lands to the United States for 
ditches, canals, tunnels, telephone, telegraph and electric power lines if 
they are used for the following purposes: 

--reclamation of arid land 

-- flood control 

-- river regulation 

-- water conservation 

-- transmission and distribution of electric energy 
The Board may also grant easements for school sites, public parks, community 
building, cemetaries and other public uses. (81-802) 

If the land ceases to be used for one of the permitted purposes, the 
easement right of way reverts to the state. (81-801) 

Applications, which must inciude extensive information about the land 
desired, are made to the Department, which reports its findings to the Board. 
The Board fixes compensation and damages to be paid to the state. Compensation 
is based on the fair market value of the interest to be conveyed; damages are 
the actual damages to surrounding land. 

An individual who has a certificate of purchase or sales contract for 
land through which the easement is to run may be a party to the Boards's 
proceedings. His written consent must be secured before the easement can 
be granted. The Board may allocate a portion of the compensation and damages | 


to be paid to an individual purchaser of the land to be affected. (81-803) 
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The Board of Land Commissioners 

The Board, made up of the governor, the superintendent of public instruction, 
the auditor, the secretary of state and the attorney general (Art. X Sect. 4 of 
the Constitution), exercises general authority over the administration of laws 
relating to state land. It is responsible for the care, management and disposition 
of lands, as well as administration of funds arising from the leasing, use and 
sale of those lands. (81-103) 

The Board may lease state bands for purposes other than agricultural, 
grazing, timber harvest and mineral production; however, except for leases 
for power and school sites, such leases are limited to 25 years. (See also, 
Leasing of Agricultural Land) 
Department of State Lands 

Under the direction of the Board, the Department is in charge of the 
actual selection, exchange, classification, appraisal, leasing, management, 
sale and other disposition of state lands. (81-105) 


Selection, Location and Exchange of Lands Granted by the United States 





Selection: The United States granted Montana sections 16 and 36 of each 
township when it became a state; however, some of these sections could not 
be conveyed because of prior conveyance to individuals, Indian tribes, etc. 
In addition, the state may waive its rights to specific sections and may 
exchange land with the federal government. (81-304(1)) In such cases, the 
Department is required to select alternative federal land which is of equal 
or greater value than those to which it has a right or is exchanging, giving 
careful attention to the water‘which is available for appropriation for 


domestic, livestock and irrigation uses. (See agency programs) (81-301) 
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Exchange: The Department may exchange lands with counties and private individuals 
for the purpose of consolidating its holdings as long as the areas are of 
approximately the same size and value. (81-304(2); 81-307) 

When the exchange involves an individual, the Board must hold a public 
hearing in the county in which the state land to be exchanged is located. 

If specific objections are raised the Board must make findings of fact which 
address the objections and explain its action. Exchanges with individuals are 
not allowed if they would encourage large-scale commercial, industrial or 
residential development unless the development value is considered and the 
development would not adversely affect existing: stdte land or land which the 
state would receive under the proposed exchange. (81-307) 

Land Classification 

In order to carry out its management policies, the Department classifies 
state lands according to whether they are principally valuable for: 

1) grazing purposes; 

2) existing timber, growing timber or watershed protection; 

3) crop production; 

4) other uses. 

In classifying land, special attention must be paid to the actual capacity 
of the land to support the designated use. Before a land classification may be 
changed, a capability inventory must be made which includes the following: Soils 
capacity, vegetation, wildlife use, mineral characteristics, public use, aesthetic 
and cultural values, surrounding land use and other zoning and land use information. 
Although land may be classified for one value, it must be managed as much as 


possible to maintain or enhance multiple-use values. 
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All state land must be sold, leased or used only according to its 

classification. (81-302) 
Sale of State Land 
Policy (Art. X § 11, Montana Constitution): 

All dispositions of state land are governed by the Montana Constitution: 

-- state land is held in trust for people, to be disposed of for the 
purposes for which they have been or may be granted, donated or devised. 

-- no land or interest in land shall be disposed of except as provided 
by law or until full market of the interest has been paid to the state. 

-- no land held by grant from the United States which prescribes the 
manner of disposal and minimum price shall be disposed of except as prescribed 
without the consent of the United States. 

-- all land shall be classified by the Board, and may be exchanged for 
other land which is equal in value and, as closely as possible, equal in area. 


Sale to the United States and the Department of Natural Resources and Conservation 
(81-801): 


The Board may sell state land to the United States for the following 
purposes: 

-- reclamation of arid land 

-- flood contro! 

-- ae regulation 

-- water conservation 

-- transmission and distribution of electric energy 

Mineral reservations applying to the sale of land received from the 


United States apply to land sold to it: however, prospecting, exploration and 
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mining of minerals may. not interfere with the purpose for which lands have been 
purchased by the United States. The Board may also sell land to the Department 
of Natural Resources and Conservation for federally financed projects which 
have the same purposes. 
Sale to Individuals and Other States (81-908, MAC Rule 26-2.2(6)-S220): 

Sales are limited to: 

-- citizens of the United States who are at least 18 years old; 

-- individuals who have declared their intention to become citizens 
who are at least 18 years old; 

-- any other state, including its organizational and political subdivisions. 

Sales to individuals and other states are governed by the following policies: 

-- state land will be sold to other states for educational and scientific 
purposes; 

-- state land will be sold only to settlers or to those likely to improve 
the land; 

-- state land will not be sold to those who intend to hold it for 
speculative purposes, i.e., reselling it at a higher price without adding 
to its value. 

Each sale is limited to one section, of which not more than 160 acres 
is irrigable. 
Land Not Subject to Sale (81-901): 

The Board may not sell the following kinds of state land: 

-- land classified as timberland (see Land Classification) 

-- land which, in the judgment of the Board, may contain valuable mineral 
deposits. This does not prevent the sale of land containig sand, gravel, 


building stone, brick clay or similar materials. 
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Mineral Deposits (81-902): 

The state reserves from any sale of the state land all rights to valuable 
mineral deposits which were not reserved by the United States, as well as 
the right to explore for and remove minerals. If the state grants a mineral 
lease on land sold, the lessee must pay the purchaser for damage resulting 
from mining operations. This reservation applies to coal, oil, oil] shale, 
gas, phosphate, sodium and other valuable minerals; it does not apply to sand, 
gravel, building stone and brick clay. 

Sale Procedures (81-905, 81-910, 81-832): 

The Board has discretion in deciding whether land to be offered for sale 
is surveyed or platted unless it is in or within three miles of town or city 
limits. Land so located must be subdivided into tracts of up to 5 acres each, 
which must be sold alternately at regular sales of state lands. 

Notice of a sale of state land must be published in a newspaper of general 
circulation in the county where the land is located for four weeks before the 
sale. Lands are offered at auction, but no land may be sold for less than the 
appraised value or for less than statutorily designated amounts. Proceeds from 
the lands sold are credited to the permancent fund arising from the grant to 
which they belong. Deeds or patents are executed when the state has received 
full payment. 

For details concerning forfeiture, terms of payment, liens on improvements 
and crops, settlement for improvements, certificates of purchase, default and 
taxation, see the following provisions: 81-812, 81-915, 81-917, 81-819, 81-821, 
81-923, 81-924, 81-928. 
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Natural Resources Development Policy (MAC Rule 12-2.14(1)-S1410) 

In January, 1970, the Fish and Game Commission adopted a general policy 
statement which recognizes tne inevitability of future development of the 
State's mineral, timber and water resources. In order to avoid environmental 
damage which has accompanied past resource development, the Commission offers 
its cooperation to private companies in planning activities which will minimize 
harm done to the environment. The statement urges tnat private industry recognize 


its responsibilities to the land and support a policy of cooperation with the 


Commission. 
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Water, Sewer and Solid Waste 
11-926; MAC 16-2.14(10)-S14490 et seq. 

Cities and towns have the power to regulate construction, use and repair 
of privy vaults, cistern, hydrants, pumps, sewers and gutter. All sewage from 
both incorporated and unicorporated towns and cities must be disposed of in 
sewers, cesspools or privy valuts. Sewage disposal facilities, unless water 
tight, must be located at least 100 feet from any domestic water supply. 

Other regulations to protect streams and drinking water apply to privy location 
and construction, household refuse, operations of cesspools and septic tanks, 
confined livestock feeding facilities, barnyards and stockpens. 

MAC 16-2.18(2)-S1810 

Flurordation of public water supplies is regulated by the Dental Health 
Bureau of the Department of Health and Environmental Sciences. Fluoride will 
be added to water supplies only on request of the local governing body. 

11-9815 11-1001 

Cities and town have the power to take necessary actions to secure local . 
water supplies. A city or town operating a municipal water and/or sewage 
system may sel] those services to individuals and companies outside its 
corporate limits. The city or town may require as a condition to water or 
sewage service, annexation to the city of the property to be served. 

34-212 

Hotel owners are required to provide an ample source of pure drinking water, 

free from privy vault contamination. Water quality is subject to inspection by 


the Department of Health and Environmental Sciences. 
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Transportation and Utilities 
11-906 et seq; 11-975; 11-1018; 16-1114 

Towns and cities have general power and responsibility for all streets 
and other municipal land, which includes the power to establish streets, 
regulate lighting, regulate and prohibit traffic and sales, to regulate or 
prohibit the fast driving of horses, to regulate railroad speed and railroad 
crossings, and to regulate construction of poles, wires and cables within 
their corporate limits. Counties, cities and towns also have the power to 
permit the use of public streets and alleys for gas, water and other mains. 
Owners of the mains must restore the streets and alleys to their preconstruction 
condition. Boards of county commissioners have the same authority for county 
roads. 

A town or city council has the power to purchase land for parking 
facilities by any means, including condemnation and bond issues. 
11-988; 11-989 

With some limits on the debt which can be insurred, and with the 
approval of their taxpayers, cities and towns are authorized to construct 
or purchase a system of gas lines for residents in their vicinity. Any 
incorporated town may, by ordinance, regulate the inspection and measurements 
of energy supply systems which run through its corporate limits. 
24-201 et seq. 

A law passed in 1975 allows an owner of agricultural land who wishes 
to install a sprinkler irrigation system to request the district court to 
order relocation of any utility line running across his or her land. The 


request will be granted if the court finds that there is an adequate alternative 
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route, and if there will be a substantial improvement in agricultural productivity. 
The cost of relocation will be shared equally by the landowner and the utility; 
however, if the irrigation system is not installed within two years, the landowner 


will be required to bear the full cost of relocation. 


32-4403 

Counties have the general responsiblity for insuring that construction, 
encroachments and debris do not interfere with highway travel. Anyone planning 
to construct a ditch, dike or flume must get a written permit from the appropriate 
county agency (county commissioners, road supervisor or county surveyer) and is 
liable for any damage from water overflowing the highway. 

The county is required to remove any fence, building, debris or other 
obstruction which interferes with traffic on county roads. The state highway 


commission bears a similar responsibility for state roads. 


Special and Miscellaneous 
11-3006 


All streets, roads. parks, cemetaries, etc, which are outlined on a map 
of any townsite which is filed with the county clerk are dedicated to public 


use, even if the town is unincorporated. 


89-3301 et seq. 

Cities, towns, or counties are authorized to establish water conservation 
and flood control projects within their boundaries for such purposes as 
industrial and municipal water supply, recreation and wildlife, irrigation 
and pollution abatement. Local and county governing bodies may condemn land, 


accept state and federal grants, use money from their street and road funds, 
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levy special assemments, and issue improvement district bonds for such 


purposes. 


81-1101 et seq. 
The Board of Land Commissioners may accept any grant of federal land, 
including federal facilities and installations, and may but or accept donations 


of land for forestry purposes. 
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Special Improvement Districts (11-2201 through 2290) 


The primary mechanism for financing physical improvements and facilities 
in cities and towns is the Special Improvement District (SID). SIDs may be 
established for a number of types of projects including establishing, altering 
and maintaining streets and alleys, (including sidewalks, culverts, bridges, etc.); 
pedestrian malls 5 on or off-street parking facilities; street lighting; safety 
devises for open ditches and watercourses; municipal swimming pools and other 
recreational facilities; sewers and drainage systems; waterworks, including mains, 
hydrants and distribution systems; fire protection facilities; flood protection 
facilities; tree and grass planting along streets; sanitary sewers; irrigation 
and sprinkling systems; and maintenance operation and repair of any of the above. 
Procedures. In general, the same procedures apply no matter what type of project 
is contemplated. The city or town council passes a resolution of intent to establish 
an SID, setting forth the boundaries of the proposed district, describing the improve- 
ments to be made, and estimating the cost. Notice of this resolution is published 
in local papers and copies are mailed to landowners in the proposed district. At 
this time, notice is also given of the time and place at which a public hearing will 
be held. 

For fifteen days after first publication of the notice described above, the 
city council will receive written protests from owners of property in the district. 
These protests will be considered at the next regular meeting of the council follow-— 
ing Perenaticn of the protest period. If written protests are received from owners 


of more than 50% of the property in the district, no further action may be taken. 


for six months. 
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When all protests (if any) have been heard and dealt with, the council has 
jurisdiction to pass a resolution establishing the district and ordering improve- 
ments. If all the property owners in a proposed district sign a petition request- 
ing the establishment of such a district, the city council has immediate jurisdiction 
to procede without the publication of notice and hearing. 

Bidding and Contracting. The council then publishes an invitation for bids on 

the work. Bidding procedures are governed by Title 6, Chapter 5 (Public Bids). 

If all bids are rejected or none are received, the council may readvertise for bids 
within two years of passage of the resolution without repeating all the above 
procedures. Owners of 75% of the property in the district may contract to do the 
work themselves at least 5% below the lowest bid. If the lowest bidder fails to 
execute a contract, bids may be relet. If the contractor fails to complete the 
work within the contracted time, the council may relet the remainder of the work. 
All contractors must execute a bond on entering the contract. 

Bonds and Assessments. Costs of the improvements are paid by the sale of bonds 
and warrants to the highest and best bidders at no less than face value. Proceeds 
of the sales are used to pay the contractors. Sales are made after publication 
and notice, and the procedures of Title 11, Chapter 23 (Municipal Bonds and 
Indebtedness) apply. 

In order to repay the bonds, plus interest, and to raise operating and 
maintenance expenses, the property within the SID is assess in proportion to 
area, or in proportion to lineal footage fronting on the streets where improve- 
ments are being made, or by a combination of these methods. If the improvements 


are of more than local or ordinary benefit, or if the cost of the improvements 
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total taxable | 
are more than one-fifth of the/ value of the abutting property, the city 


council may extend the boundaries of the district to include non-abutting property 
for the purposes of assessment. Federal property is exempt from assessment, and 
the share of the total which would be assigned to such property is paid by the 
city. Unplatted parcels may be included and assessed. 

Once the size of the assessment is determined, the city council adopts a 
resolution to levy a tax on the assessed property. The resolution describes 
each lot and parcel assessed, the amount of assessment on each parcel, and the 
payment due date. Payment may be made by installments over a period of not 
more than twenty years. A notice of this resolution is published in local papers, 
stating the time and place for filing objections. The pannel meets to hear 
such objections, and may modify its assessment orders. Following this hearing, 

a final resolution is adopted. The city treasurer certifies the assessments to 
the county clerk who enters them on the tax rolls. Tax collection procedures 

of Title 84, Chapter 47 apply. When the validity of an assessment is challenged, 
the property owner may pay under protest and sue within 60 days to recover the 
payment. 

Damages caused to property owners as a result of improvements are added to 
the costs of improvements and are paid for by these assessments. 

When a purpose of the SID is maintenance and operation of improvements, the 
city council must make an annual statement of expenses and an estimate of expenses | 
for the coming year. Notice and public hearing are provided to discuss such 
statement, and the yearly assessment is fixed by the second Monday in August. 

All assessments and other revenues are deposited in an SID fund from which 
operating and construction costs are paid, and payment of the principal and 
interest on bonds and warrants are made. Excess money in any SID fund may be 


invested in U.S. bonds or certificates of deposit. 
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Revolving Fund. In order to assure ‘prompt payment of bonds and warrants when 
they become due, the city council must establish a Special Improvement District 
Revolving fund. The city may make loans from the city's general Fmd to the 
revolving funds, and must levy a tax on all property in the city as necessary 
eect the financial requirements of the fund. The total contribution from 
these two funding sources may be no more than 5% of the outstanding principal 
of all SID bonds and warrants. 

When payments of principal or interest on SID bonds or warrants are due, 
and the appropriate SID revenue or sinking fund does not have sufficient money 
at the time to make such payments, the city council may make a loan from the 
rovolving fund to the SID fund. At the time SID bonds are issued, the city may 
undertake a yearly obligation to make loans available from the revolving fund. 
Loans from the revolving fund constitute a lien on the SID fund. Excess money 
in the revolving fund may be invested in U.S. bonds or certificates of deposit, 
or transferred to the general fund, or used to buy tax delinquent property on 
which there are unpaid SID assessments. Such property may then be leased or 
resold with the proceeds going to the revolving fund. 

Special Provisions. Special provisions apply to various types of SIDs. 

Street Improvements. (widening, grading, resurfacing, parking) 

The city council may require that connections be made from gas, water, or steam 
heating pipes to the curb line before doing any street improvements. The city 
may make such connections and then assess the adjoining property owners. 

The maintenance of trees and grass along streets is the city's responsibility, 
and may be paid for by assessments as described above. Yearly costs, including 


debt service, are estimated in advance and assessments then levied. 
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The city may establish a supplemental revolving fund from parking meter 
revenues to secure prompt payment of principal and interest on bonds and warrants 
for SIDs established for. improvements on streets and alleys. The supplemental 
revolving fund may be established by ordinance, subject to approval by vote at 
a city-wide general or special election. The ordinance may also provide for the 
installation and maintenance of the parking meters. The electors may vote to 
issue bonds guaranteed by the supplemental revolving fund in lieu of bonds issued 
under the regular procedures described above. Loans from the supplemental revolving 
fund may be made to individual street improvement SID funds for payment of debt 
service on the SID bonds and warrants. 

The city council may adopt a resolution to abandon maintenance of an on-street 
parking SID. Ten days notice must be given before passage of the resolution. If 
opposed in writing by 40% of the abutting property owners, the resolution fails. 
Otherwise, the resolution passes and property owners must maintain their own 
on=street parking. 

Pedestrian Malls and Off-Street Parking. 

If a petition requesting the formation of an off-street parking SID . Signed: 
by a majority of the owners of the property in the proposed district, the city 
council must adopt a resolution of intent and continue with the procedures for 
establishment of the district as described above. 

SIDs for pedestrian malls and off-street parking may use either the normal 
funding and assessment procedures described above, or the revenue bond procedures 
described below for water and sewer systems. For off-street parking, assessments 
may be made in proportion to the benefits received, based on distance from 


the parking facility, the individual property owner's need for parking, the assessed 


value and area of his property, floor space, and availability of on-site parking. 
The formula used for assessment must be established after notice and hearing 
and before creation of the SID. 

As with other types of SIDs, bonds are issed and paid for by collection of 
assessments levied on the benefitted property owners. The owner of property 
benefitted by a pedestrian mall. or off-street parking may requést that the bond 
issue not apply to his property. He must then agree to secure the Faecteos 
his assessment by other means. 

An SID may be established to lease private property for off-street parking. 
No improvement bonds may be issued for such an SID. Only ad valorem assessments 
will be levied, and such an SID may have no other purposes. 

Sidewalks, Curbs, Gutters, Alley Approaches. These improvements do not require 
the establishment of a special improvement district. The city council adopts 
an order for the work to be done and notifies the adjoining property owner. 

The owner has thirty days to have the work done himself. Otherwise, the city 

_ will have it done and assess the owner for costs. 

Street Lighting.. Between one-quarter and three-quarters of the costs must be 
paid by the benefitted property owners. Assessments may be tn proportion to 
area or in proportion to lineal frontage. Property outside the city limits 

but abutting the boundary may be assessed. The owners of three-quarters. of the 
property in the district may petition for discontinuance of the service. 

Street Sprinkling. The city may borrow money from the federal government to 
conduct a Perceieenmnkiane program. The resolution to establish an SID may 

be defeated by written protests from 40% of the owners in the proposed district. 


At least 75% of the costs must be paid by assessments. 
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Sewer and Water Systems. A city's sewer system may be divided into public, district, 
and private systems. Public sewers follow the major drainages and comprise trunk 
lines, etc. Public sewers may be paid for by city appropriations from the general 

or sewer fund, from a bond issue as described below, or,.if:the public system also 
serves as a district system, by assessments on the properties served. 

When a district sanitary sewer system is proposed to be established by 
SID, and written protests have been received from owners of more than 50% of the 
property intovled, the city ebuneiathay overrule such protests, unless protests 
have been received from owners of more than 75% of the affected property. 

On petition of 5% of the voters, the city will present to the voter the 
question of whether user charges and rentals may be assessed for use of the 
system. Such fees must be based on the quantity and nature of sewage introduced 
into the system. These revenues will be kept in a separage sewer fund for 
maintenance, operation and debt service, but not for extension of the system. 

Any twenty-five electors may file a complaint with the Public Service Commission 
that the rental charges are unreasonable. The PSC will hold a hearing and issue 
orders with respect to such a petition. 

On a majority vote of the electors, the city may establish, construct, or 
expand a sanitary and/or storm sewer system, a sewage treatment or disposal plant, 
or a water supply or distribution ety The city may charge user fees based 
on the benefits received. Sewer rates: may be based on water consumed. The city 
may discontinue water service for non-payment of water bills. The election mentioned 
above may be called for by petition of the voters, or by a resolution adopted by the 


city council. 
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The voters may also authorize the issuance of revenue bonds to pay for the 
improvements described above. Bond issues are subject to the provisions of 
Title 11, Chapter 23 (Municipal Bonds). Such bonds do not impose a debt on the 
city, but only against.the water or sewer system being funded. Revenues from 
operation of the water.or sewer system are deposited in a sinking fund from 
which the bonds are repaid. The city may issue bonds without an election for 
the purpose of redeeming previously issued bonds. Electors may authorize the 
issuance of additional series of bonds for reconstruction or expansion of the 


system. 


ao | 


Rural Improvement Districts (16-1601 through 1638) 

This law provides for financing of physical improvements and facilities 
in thickly populated areas outside of cities and towns. The procedures are 
essentially the same as those described for municipal special improvement 
districts (Seep. V7), withthe board of county commissioners replacing the city 
Or town council as administering agency. The most important variations from 
the SID law are set out below. 

Procedures. (Seep. A petition of 60% of the property owners in the proposed 
district is required before the county commissioners may adopt a resolution of 
intent. 

An RID may include territory in more than one county. In such a case, 
the boards of county commissioners of the affected counties appoint a board 
of trustees, at least one trustee from each county. The trustees serve three- 
year staggered terms, and exercise the same powers as county commissioners would 
over a Single-county RID. 

If an area included within an existing RID is annexed by a city or town, the 
municipality may take over operation of the facility and may levy assessments and 
taxes for that portion of the improvement which has been annexed. 

Bidding & Contracting (Sees. 49) Owners of 50% of the property fronting on the 
proposed incateneaes may contract to do the work themselves. 

Assessments (Seen .49) Within 60 days after the contract is awarded, a property 
owner may protest that faulty procedures in establishing the district or in letting 
the contract will cause him harm, or that his property will be damaged by the 
proposed project. Protest is made in writing to the board of county commissioners. 
If damages are awarded, they are paid out of the assessments as part of the cost 


of the improvements. 
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Assessments are in proportion to the assessed value of property in the district. 
However, the latter method may be used only if the district lies more than 
five miles from the nearest town. 
Revolving Fund (See p. s/) No important differences. 
Special Provisions (See 4. 5/) The only special provisions for particular types 
of improvements are described below: 
Lighting Systems. (Seer s¥ The county commissioners may contract with a 
person or corporation to furnish lighting services. Assessments are in proportion 
to assessed value of property or Tinea frontage abutting the lighting facilities. 
Yearly maintenance costs are assessed in addition to construction costs. 
Sewers. (SeepsY) When a sanitary sewer system is proposed to be established 
by RID, and written protests have been received by owners of more than 50% of 
the property, the protests may be overruled by a unanimous vote of the county 


commissioners. 
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Metropolitan Sanitary/Storm Sewer Districts. (16-4401 through 4418) 

The law provides a mechanism for financing a sanitary or storm sewer 
system which will serve both incorporated and unincorporated areas. Procedures 
are essentially the same as those provided for Rural Improvement Districts (See,~sé). 
Important differences are described below. 

Procedures. (See ».77) The procedures are initiated by a resolution of intent 
passed by the board of county commissioners. The resolution is transmitted to 
the city or town council which must corcur or no further action may be taken. 

The board of county commissioners act as ex officio commissioners of the district 
and have sole and complete jurisdiction over drainage structures and sewage 
treatment plants in the district. The board of commissioners is authorized to 
apply to federal funds on behalf of the district, and may assess user fees for 
Sewage treatment works. 

Boundaries of the district may be changed by resolution, but areas may not 
be deleted which may contribute to the pollution of watercourses. (Areas within 
1500 feet of a proposed or existing sanitary sewer is conclusively presumed to 
contribute to the pollution of a watercourse.) Assessments may not be increased 
as a result of altered district boundaries without repeating the notice and hearing 
procedures. ? 
Bidding and Contracting. (Seep 4) . No major differences. 

Bonding. (See p47 ). No major differences. 
Assessments. (Seep47) The board of commissioners may set user fees, charges 
and rentals. Fees must tkae into account the nature and quantity of sewage 


introduced into the system. After public notice and hearing, the board of 
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Assessments are in proportion to the assessed value of property in the district. 
However, the latter method may be used only if the district lies more than 
five miles from the nearest town. 
Revolving Fund (See p. s/) No important differences. 
Special Provisions (See 4.57) The only special provisions for particular types 
of improvements are described below: 
Lighting Systems. (Seer s¥ The county commissioners may contract with a 
person or corporation to furnish lighting services. Assessments are in proportion 
to assessed value of property or Tinea frontage abutting the lighting facilities. 
Yearly maintenance costs are assessed in addition to construction costs. 
Sewers. (Seepas¥) When a sanitary sewer system is proposed to be established 
by RID, and written protests have been received by owners of more than 50% of 
the property, the protests may be overruled by a unanimous vote of the county 


commissioners. 
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Metropolitan Sanitary/Storm Sewer Districts. (16-4401 through 4418) 


The law provides a mechanism for financing a sanitary or storm sewer 
system which will serve both incorporated and unincorporated areas. Procedures 
are essentially the same as those provided for Rural Improvement Districts (See,~cd). 
Important differences are described below. 

Procedures. (See ».4f) The procedures are initiated by a resolution of intent 
passed by the board of county commissioners. The resolution is transmitted to 
the city or town council which ee concur or no further action may be taken. 

The board of county commissioners act as ex officio commissioners of the district 
and have sole and complete jurisdiction over drainage structures and sewage 
treatment plants in the district. The board of commissioners is authorized to 
apply to federal funds on behalf of the district, and may assess user fees for 
sewage treatment works. 

Boundaries of the district may be changed by resolution, but areas may not 
be deleted which may contribute to the pollution of watercourses. (Areas within 
1500 feet of a proposed or existing sanitary sewer is conclusively presumed to 
contribute to the pollution of a watercourse.) Assessments may not be increased 
as a result of altered district boundaries without repeating the notice and hearing 
procedures. 

Bidding and Contracting. (Seen 47) . No major differences. 

Bonding. (See 2.49 ). No major differences. 

Assessments. (Seep 47) The board of commissioners may set user fees, charges 
and rentals. Fees must tkae into account the nature and quantity of sewage 


introduced into the system. After public notice and hearing, the board of 
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county commissioners may set rates of no more than $7 per unit per year for 
Operation and maintenance of the system, an additional fee of no more than $7 per 
unit per year for operation and maintenance of a sewage treatment plant, and a 
tax of no more than 2 mills for maintenance of a reserve fund (See below). A 
public hearing is held at least thirty days before setting the district's budget. 
An accounting of expenses and revenues for the past year and estimates of costs 
for the coming year must be filed with the county clerk and available for public 
review at least thirty days before the hearing. 

Reserve Fund (See,s/). Serves the same purpose as the Revolving Fund in the SID 


and RID laws. 


Municipal Revenue Bond Act (11-2401 through 2414) 


The law provides a mechanism for cities and towns to finance the acquisition 
or construction of large projects without incurring a debt on the city treasury. 
The law applies to the financing of water and sewer systems (including supply, 
distribution, treatment and disposal); airport construction; convention, recreation, 
and parking facilities; and other revenue producing facilities authorized by law. 
Muncipalities are authorized to construct, acquire (by eminent domain if necessary), 
and operate such undertakings, to issue bonds for the financing of the undertaking, 
collect user fees, enter cooperative agreements with industry, receive grants 
from the federal government for construction of water pollution prevention projects, 
and contract for the provision of sewer services to industry. Revenues collected 
from user: fees are pledged to the repayment of the bonds. 

The project may be constructed or acquired either inside or outside the 


city limits. Permission is required from another city or town to construct or 
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acquire a facility within that city or town. Two or more cities may enter into 
a joint project, or one city may contract to supply services to another. No 
permit or authorization is required from any Senta Scents acquire or construct 
a facility under this act, but the supervisory powers of the State Department 

of Health & Environmental Sciences still apply. The powers provided in this 

act are in addition to authorizations provided by other laws. 

Bonds. Projects and the bonds to fund them may be authorized by a resolution of 
the city council without an election, but the council may present the question 
to the voters if it chooses. The bonds must bear an interest rate of no more 
than 9% and must be payable within 40 years. They may be sold either privately 
to an agency of the federal government, or publicly after notice in a major 
national financial newspaper. The notice requirement applies only if the bond 
issue is for more than $150,000. 

The resolution authorizing the bonds may include covenants with respect to 
the purposes to which the proceeds of the sale may be put, the use of the revenues 
from the project once constructed, payments from the general fund for receipt of 
services by the city, operation and maintenance of the project,:insurance, terms 
under which bond holders may have a receiver appointed, etc. The resolution shall 
specify that revenues from operation of the project will be pledged for security 
on the bonds, and will specify the priority of liens if more than one series of 
bonds is issued. The bonds do not constitute a debt of the city, and may not be 
repaid by taxation of property. User fees are to be set so that the project will 
be self-supporting and to pay off the bonds. If refunding bonds are issued to 


redeem previously issed bonds, they are subject to the same provisions. 
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distribution systems, and land necessary for the above purposes and for flood 
prevention and control, irrigation, drainage, water supplies, wildlife protection, 
recreation, pollution abatement, and livestock watering. - Works may be constructed 
across waterways, streets, and railways. - The state will grant necessary right- 
of-way across state lands. The District may also store water; conserve water for 
future uses; engage in actions for the acquisition and protection of water rights 
and stream flow; lease waterworks; sell water; accept federal, state and local 
assistance; borrow money; incur indebtedness; levy taxes; and make contracts. 
Bonds. The board of directors may, by resolution, approve the issuance of bonds. 
The resolution must state the purposes and terms of the bonds. An election must 
be held after publication sh notice, and the bond issue must be approved by 60% 
of the votes case. Bonds, if issued, are tax exempt. Elections on formation of 
a district, selection of officers, and issuance of bonds may be combined on one 
election. 

User Fees and Taxes. The board of directors sets water and sewer rates and user 
charges. Rates are set so as to pay operating expenses, service the district's 
debt, and to provide a sinking fund’ for the repayment of bonds. Industrial users 
are charged in proportion to the use made of sewage treatment works. 

If the revenues from the rates and charges described above are not sufficient 
to pay the district's debts and.operating expenses. Property in the district must 
bz assessed to make up the difference. The board of directors must notify the 
appropriate city or town councils and boards of county commissioners of the need 
for such an assessment at least fifteen days before the local governing bodies 
are required by law to set their tax assessments. Assessments are set in nartion 


to area or taxable valuation. The same method of assessment must be used in all 
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political jurisdictions included:in the district. The local governing body 
publishes notice of the assessment anda hearing is held to hear protests. The 
tax may be paid under protest and recovered later by lawsuit. The water tax 
will be levied on the property benefitted and collected at the same time and 
in the same manner as other county and city taxes by the city and county, and 
then paid over to the district. The tax constitutes a lien on benefitted 
property if it is assessed for payment of a bonded debt which was incurred for 
other purposes, it constitutes a lien on all property in the district. 
Alteration of Boundaties. Area may be added to an existing District by petition 
in the same manner as provided for the establishment of a district. The addition 
must be approved by an ordinance of the board of directors and ratified by the 
electors within 70 days. 

Two or more districts may be consolidate by petitions submitted to the 
board of directors of each affected district. Similar procedures apply. The 
petition must be signed by 10% of the electors in each district, approved by 
ordinances of each board of directors, and submitted to the electors within | 
70 days. 

Territory within a district which is not benefitted by the district may be 
excluded from the district by the board of directors on petition of the owners 
of 50% of the values of such territory. After publication of notice, the board 
will meet to hear testimony from owners or taxpayers in the district. The board 
may then order the exclusion, but pre-existing taxes and assessments will still 
be due. 

The board may initiate exclusion proceedings by adopting a resolution requiring 
interested parties to appear at a later date and show cause why the exclusion should 


not be ordered. Final actions are subejct to referendum by the voters. 
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Soil and Water Conservation Districts (76-101 through 117) 

Policy and Purpose. The soil and water conservation district law was adopted 
in response to the drought and dust-bowl years of the thirties. Federal con- 
servation assistance programs were initiated and conservation districts were 
established in every state to provide mechanisms for utilizing federal assis- 
tance. In its policy statement, the law declares tnat Montana's farming and 
grazing lands are among the state's basic resources and that their preservation 
is essential for the public health, safety and welfare. Because improper land 
use practices contribute to the erosion of the agricultural lands, it is 
necessary to encourage proper land use methods,. including construction of 
terraces, dams, channel improvements and drainage systems, and the utilization 
of such practices as strip cropping, contouring, land drainage, irrigation, 
and forestation. 

It 1s the purpose of the law to provide for conservation of soil resources, 
control erosion, prevent flood damage, and to conserve, develop and utilize 
water resources. 

Department of Natural Resources & Conservation. The Department acts in a support 
and advisory capacity to local conservation districts. The Department assists 

in the organization of districts, aids district supervisors in the discharge 

of their duties, facilitates information exchange among districts, coordinates 
(through advice and consultation) the activities of conservation districts, 
secures the cooperation of the federal government, and disseminates information 


throughout the state concerning conservation activities. 


63 





Creation of Conservation Districts. The process begins when ten electors from 
the proposed area petition the Department to request the organization of a 
district. Within 30 days, a notice is issued informing residents of the area 
of a public hearing on the necessity and desirability of forming a district. 
Based on the hearing and other information, the Board of Natural Resources will 
determine if there is need for a district and will set the proposed boundaries. 
In its decision, the Board will consider topography, soils, existing erosion 
conditions, prevailing land use-practices, waterwhed and agricultural. activity, 
and the existence of other conservation districts in the area. If the petition 
is denied, six months must elapse before another petition will be considered. 

If the Board determines that there is need for a district, it then determines 
the administrative feasibility of establishing one. A referendum is conducted 
in the proposed area, after which the Board makes its final decision based on 
the attitudes of the electors, the result of the vote, the wealth of the residents 
of the area, and the costs of the proposed conservation activities. The Board 
may not approve the creation of the district unless a majority of the votes cast 
are favorable. If approved and certified, the conservation district becomes a 
political subdivision of the state~ 

Di siavict pundorake may be expanded by following procedures similar to 
those described above. A new district may not include territory lying within 
an existing district. However, districts may be divided or combined following 
submission of a petition to the Department, signed by a majority of the super- 
visors of each affected district, and a public hearing. 

Selection of Supervisors. Two supervisors are appointed by the Board of Natural 


Resources and three are elected by voters living within the district. The 
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Department pays the expense of all elections. If the district includes a 
municipality, the city or town council appoints two supervisors after con- 
sultation with the elected supervisors. The supervisors may invite a city 
or town to designate representatives for consultation on matters of policy 
and program which affect the municipality. Supervisors serve three-year 
terms without salary. 

Powers of Conservation Districts. Under the direction of its supervisors, 
conservation districts are authorized to: | 

- conduct surveys and research in cooperation with the state or federal 
government; 

- conduct soil, vegetation, and water conservation projects within the 
district with the consent of the landowner; 

- carry out conservation and control measures (e.g. water and range 
management projects, cultivation methods) on state lands or on private 
lands with the consent of the owner; 

~ furnish financial aid to agencies or land owners for the conduct of 
conservation practices; 

- acquire and manage property (which is then tax-exempt) ; 

- make equipment, machinery, seeds, etc. available to land owners in 
the district; 

- develop comprehensive plans for conservation of soil and water 
resources, specifying possible actions, policies, land use methods, 
engineering projects, tec.; bring such plans to the attention of land 


owners and occupiers in the district; 
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- take over from and act as agent of the state or federal government 
in the operation of soil or water conservation projects, irrigation and 
drainage works, etc.; 

- sue and be sued, make contracts, incur indebtedness, levy taxes, 
apply for and receive federal revenue-sharing funds; 

- require contributions or other conditions from land occupiers who 
receive the benefits of district activities. 

Land Use Regulations. District ‘supervisors may adopt land use regulations 

in the interest of conserving soil and water resources and preventing and 
controlling erosion. They may hold a public hearing on the proposed regulations, 
and must iddue a notice of intent to adopt them and make copies available for 
inspection. A referendum is then held, and the regulations may not be adopted 
unless approved by a majority of the votes cast. If adopted, the regulations 
have the force of law. Any elector in the district may petition for the 
adoption, amendment or repeal of regulations. The same procedures for hearing, 
notice and referendum are followed. 

The regulations may include provisions requiring engineering projects, 
cultivation or grazing methods, retirement of highly erosive areas, and other 
provisions as necessary to carry out the purpose of the act. The regulations 
must be uniform throughout the district, but lands may be classified with 
respect to soil types, drainage, erosion, etc., and regulations may vary accord- 
ing to the land classification. 

Supervisors may enter private lands to investigate charges of violations of 
the regulations. If such violations exist, the supervisors may petition the 


district court to require the land owner to perform necessary work or to allow 
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the supervisors to have the work done at the land owner's expense. If the 
petition is granted, the court retains jurisdiction until the work is completed. 
The regulations apply to state lands within the district, and state agencies 
must cooperate in their enforcement. 

The regulations must provide for a board of adjustments which may grant 
variances from the regulations because of practical difficulties and unnecessary 
hardships which woald be entailed in compliance with the regulations. The 
board consists of three members appointed for three-year staggered terms by 
the Department of Natural Resources with the Approval of the district supervisors. 
Board members may be removed by the Department for neglect or malfeasance after 
apportunity for a hearing. 

All board meetings are open to the public. Any elector in the district who 
is opposed to the granting of a variance may be made a party to the hearing. 
Board decisions must be based on written findings and may be appealed to the 
district court. Board findings, if supported by the evidence, are conclusive, 
but additional evidence may be taken by the court. 

Discontinuance of Districts. Any time after five years of operation, ten 
electors in a district may petition the Department of Natural Resources to 
discontinue the district. Within 60 days after receipt of the petition, the 
Department issues a notice of referenduni. the Board of Natural Resources 
determines whether continued operation of the district is feasible and desirable. 
The Board may not determine that the district should continue if a majority 

of the votes case oppose it. If the Board determines that the district should 


be discontinued, the district supervisors immediately proceed to terminate the 
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district's affairs; district property is disposed of at public auction and 
proceeds go to the state. All district land use regulations become void, and 
the Department of Natural Resources assumes all contractual obligations of the 


district. 


Soil & Water Conservation Districts - Funding (76-201 through 233) 
Legislative Appropriations (76-115) Conservation district activities may be 
funded directly by appropriations from the legislature, although this approach 
has seldom been used. The Department of Natural Resources would transmit 
request for appropriations to the Department of Administration, which would 
then include them in the governor's budget request to the legislature. Seventy-five 
percent of the appropriations would be distributed among the districts in proportion 
to their acreage, and 25% would be distributed in proportion to thie expense 
of carrying on the particular programs within each district. 
Mill Levies. The primary source of funds is mill levies assessed on the value 
of land in the district. Before the beginning of each fiscal year, the district 
Supervisors notify the board of county commissioners of the amount of money 
which they intend to raise by assessment. The levies are collected by the county 
as part of the regular tax collection procedures. Regular assessments may be up 
to 1 1/2 fills, and special assessments up to 3 mills. 
Bonds and Borrowing. The district may borrow money if the mill levies do not 
raise enough. Up to 50% per acre of land in the district may be borrowed. 
Bonds may be issued to finance special projects. A special election is 
held to vote on the bond issuance. The district must comply with the provisions 


of the Municipal Revenue Bond Act, Title 11, Chapter 24. 
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Special Project Areas. A conservation district may establish a special project 
area on petition of muncipality, the county, a special purpose district (e.g. 
county sewer district), or 50% of the landowners in the proposed project area. 
On receipt of the petition, the district supervisors issue notice of a pubT ie 
hearing. Prior to the hearing, the supervisors investigate the need for the 
project and prepare a report. The supervisors will also receive written pro- 
tests which will be considered at the hearing. If the owners of 50% of the 
land in the proposed project area protest, no further action may be taken for 
six months. If the supervisors determine that the project is feasible and 
desirable, an election is held in the proposed area. If the majority of votes 
approve, the supervisors must extablish the project area. 

The supervisors then estimate the coming year's expenses for the project 
area. The expenses are paid in whole or in part by regular or special assess- 
ments which are levied in proportion to the taxable valuation of the land in 
the project area. This assessment is not applicable to federal land unless 
the federal agency desires to take advantage of the project. The district 
supervisors have the duty to maintain and operate any project petitioned for 


or created by the state or federal government under this act. 
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Open Spaces and Natural Areas 

Open Space Land & Voluntary Conservation Easement Act (62-601 through 618) 

Purpose: In view of population growth, expansion of urban areas, 
encroachment of natural areas and biotic communities, and the associated threats 
to scientific, educational, aesthetic, and ecological values, it is in the 
public interest to secure park, recreation, historic and scenic areas and to 
acquire or designate property rights for the preservation of open space. 

Any public body may acquire by gift or purchase title or interest in 
real property which will provide for preservation of plant, animal, geological 
aesthetic, scientific or educational resources, or designate property already 
owned by the public body for such purposes. Interests less than Ownership in fee 
shall be "conservation easement." A conservation easement is a legal device 
whereby the landowner relinquishes to the holder of the easement the right to 
develop the land or alter its natural character. Conservation easements may be. 
acquired in perpetuity or for a term of years. Easements may prohibit or limit 
structures, landfill, removal of vegetation, excavation, surface uses, acts 


detrimental to soil and water conservation, subdivisions, etc. 
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No lands so acquired by a public body may be diverted from open space 
use unless such diversion is necessary to the public interest, consistent 
with any existing comprehensive planning for the area, and consistent with 
the conditions of the easement. The public body must acquire other equivalent 
open space lands within one year. 

Public bodies are authorized to raise funds, accept grants, provide 
necessary services, remove structures, appropriate funds, levy taxes, and 
issue bonds in order to accomplish the purposes of this act. They may also 
cooperated with other state and county agencies, and participate in comprehensive 
planning. All conservation easements must be reviewed by the local planning 
agency for consistency with the local plan. This review, however, is advisory 
only. Lands held under a conservation easement are taxed on the basis of the 
restricted uses, but in no case is the tax assessment to be lower than it was 
prior to the easement. Qualified private organizations may also acquire 
conservation easements. 

Conservation easements run with the land, whether or not so stipulated 
in the instrument creating the easement. Many of the traditional limitations 
which make easements difficult to enforce (e.g. lack of privity, or lack of 
benefit to the land) are specifically declared by this act not to affect the 
enforceability of conservation easements. Conservation easements are 
enforceable by injunction or other equitable means by the holder of the easement. 


Natural Areas Act. (81-2701 through; Regulations: MAC 26-2.14(4)- 
$1410 through S10401) 


Purpose: to preserve for the benefit of future generations natural areas 
possessing significant scientific, educational, scenic, biological or geological 


values, and to preserve the integrity of natural ecosystems. The act declares 
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the preservation of natural areas to be a worthy object of the state lands 
trust, and of sufficient value to fulfill the trust obligations established 


by the Enabling Act (See fP: Sin Shae 


| 

| 

| 
Definition: A Natural Area is an area affected primarily by the forces 
of nature, with the visual evidences of human intrusion not dominant, and 
possessing outstanding vegetation, wildlife, water, scenic, geological or ! 
ecological features worthy of preservation. Lands may be brought under this | 
act by designation by the Board of Land Commissioners or the legislature 
of the lands already controlled by the state, or by acquisition by the Board | 
of sufficient interest in property by purchase, gift, or exchange of state 
lands for federal, county or private lands. Eminent domain proceedings are ae 
only if specifically authorized by legislative action. 

Designation: Primary responsibility for identifying lands which are suitable 
for natural areas designation lies with the Department of State Lands, which 
makes its recommendations to the Board of Land Commissioners. Recommendations are 
also made by the Natural Areas Advisory Council, a citizens group appointed by the 
governor, or by private citizens groups, local governing agencies, etc. Within 
90 days after receiving a recommendation from the Advisory Council, the Board 
must either designate the area, direct the Department to begin acquisition 
negotiations, or issue a written statement containing reasons for denying the 
recommendation. 
Before making any land use decisions involving actions which would unalterably 

preclude natural area designation, the Department of State Lands is required 
to review the area's potential for designation. Up to one year may be allowed 
for this review. If the area qualifies for designation, the proposed action 
will not be approved until the Board has had the opportunity to act on the 


natural area recommendation. 
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Every natural area must have a "managing entity" which may be the 
Department, a local governing body, or a private organization. The area 
must also have a master plan setting forth visitor carrying capacity, 
management agreements, reporting procedures, allowed uses and structures, 
land management practices, etc. The master plan is reviewed by the Natural 
Areas Advisory Council and the managing entity. A public meeting must be 
held in the locality prior to any designation. Finally, the Department submits 
the proposal to the Board of Land Commissioners in the form of Articles of 
Dedication which contain a description of the area, the master plan, agreements 
with the managing entity, and comments received at the public hearing. The 
Board reviews this record and makes its decision with respect to designation 
of the area. 

Management. Natural areas are protected from condemnation or development 
unless pursuant to specific legislative actions. Existing land uses may 
continue, but must be consistent with the master plan adopted for the area. 

If the natural area becomes part of a park, wildlife refuge or other restricted 
use area, the most stringent use restrictions shall apply. Water and mineral 
rights are to be held by the state where feasible. The Department of State 
Lands is to make annual inspections of designated areas to determine if any 
changes in the master plan are necessary. 

Removal of Designation. Designation may be removed from a natural area 
only with the approval of the Board of Land Commissioners, and only if there 
have been significant changes in the area such that the designation is no 
longer applicable, and restoration of the area to its previous condition is 
not reasonable or desirable. Public notice and opportunity to submit comments 


ata public hearing must precede any removal of natural area designation. 
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County Parks and Recreation Areas (16-4810 through 4808; 62-101,102, 16-1131) 

The law authorizes a county to establish a board of park commissioners, to 
be appointed by the board of county commissioners. The board of park commissioners 
is a department of county government, and has the authority to acquire lands and 
facilities (eminent domain is available) for parks, playgrounds, pools, camping 
and recreation areas; furnish, equip and manage such facilities; contract 
indebtedness on behalf of the county (bonds must be approved by the voters); 
accept grants and loans from the federal government; lay out and establish park 
roads and pathways; make rules for management and use of county parks; and 
lease lands under its control which are not,in its opinion, suitable for park 
use. The law sets out procedures for receipt Adie eee of funds, conduct 
of park board meetings, and audit and allowance of claims. 

Lands dedicated to county park use may be sold, leased or exchanged, but 
prior to such disposition of dedicated lands the county must inventory its 
park and playground resources, prepare a comprehensive plan for outdoor recreation, 
determine that the proposed sale, lease or exchange is consistent therewith, 
publish notice of intent to dispose of the land, and secure the permission of 
any municipality within which the lands might lie. Proceeds must go to the park 
fund. 

a Board of county commissioners may deed county lands without charge 
to local, state or federal government agencies for park and recreation purposes, 
but the land reverts to the county if such use terminates. 
City, Town and School District Civic Centers, Parks & Recreational Facilities 
(62-201 through 215) 

Cities and towns are authorized to establish and maintain parks, pools, 


rinks. athletic fields, playgrounds, museums, etc. They may contract indebtedness 
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in order to purchase or improve such facilities (bonds must be approved by the 
voters), and may accept gifts and beguests. The municipality may adopt and 
enforce all necessary ordinances for the management of such facilities and may 
assess user fees. The municipality may exercise jurisdiction over athletic 
fields and civic stadiums whether located within or outside of the city or town 
limits. 

The city council or mayor of a first or second class city may appoint a board of 
park commissioners as a department of city government. The park board is 
entrusted with the management and control of all city parks and may lay out 
and establish roads and walkways, supervise landscaping, adopt rules for use 
of the parks and for protections of plant and animal life, and lease dedicated 
park lands which are not suitable for park use. 

Liquor Resort Licenses (4-4-204; MAC 42-2.12(6)-S12003) 

Purposes: The purpose of this section of the law, administered by the 
liquor division of the Department of Revenue, is to encourage the growth of 
quality recreational resort facilities in undeveloped areas of the state and to 
provide for the orderly growth of existing recreational sites. Liquor licenses 
are generally granted on a quota basis, with consideration being given to the 
number of existing licenses in a given area. In order to acquire multiple 
licenses within a recreational complex, a developer may apply for designation 
of the area as a "resort area." 

Definition. To qualify as a "resort area" for the purposes of this law, 
the complex must consist of at least 15 acres under single ownership, and the 
primary purpose of the development must be “providing to the general public 


a suitable location and the necessary facilities where persons may engage in 
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in recreational or sporting sos vio The development should include food 
and beverage services and overnight accomodations. 

Procedures. The developer must submit a plat of the area, to the liquor 
division showing location and general design of buildings and other improvements. 
The division will schedule a public hearing following publication of notice 
in local newspapers at the applicant's expense. The division must accept or 
reject the plat for resort area designation within thirty days of the hearing. 

Once the resort area designation is approved, the division will accept 
applications for individual liquor licenses within the resort area. A hearing 
will be held on each license following four weeks of notice in local papers, 
again at the applicant's expense. Upon receipt of the application, license 
fee, and performance bond, the division must make its decision within thirty 
day after the hearing, Before final approval can be given, the establishment 
must comply with Department of Health regulations for food service establishments 
and the State Fire Marshall's regulations for fire safety. 

Snowmobile Regulation (53-1012 through 1029; 12-2.10(10)-S1090) 

Snowmobiles must be registered with the registrar of motor vehicles after 
receiving a certificate of ownership from the county. Operation is not permitted on 
controlled access highways, but is permitted on roadways if travel by other 
vehicles is not feasible because of snow. Use of snowmobiles to drive or harass 
game animals is prohibited. Noise levels from snowmobiles are regulated by the 
Department of Fish & Game. Certain state lands are closed 


to snowmobile use. 
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Stream Alterations - Natural Streambed & Land Preservation Act 
26-1501 through 1523 


Policy. That Montana's fish & wildlife resources and fishing waters, 
natural rivers and streams and the adjacent lands be protected and preserved 
in their natural or existing state except as may be necessary and appropriate 
after consideration of all factors involved; 

- to keep soil erosion and sedimentation to a minimum; 

- to recognize the needs of irrigation and agricultural use of rivers; 


- to protect the use of waters for beneficial purposes. 
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Procedures. Any state or local agency must notify the Fish & Game 
Commission at least 60 days before commencement of any project which will 
alter a natural stream or its banks. The Commission examines the plans 

and notifies the applicant within thirty days if the project is technically 
insufficient of if the Commission determines that it will adversely affect 
fish or game habitats. The Commission submits to the applicants its 
recommendations or alternative plans. The applicant must notify the 
Commission within 15 days if it refuses to modify its plans. The Commision 
may request the judge of the district court to appoint an arbitration panel 
consisting of three county residents. The panel must reach its decision 

in 10 days, and its decision is binding on all parties. If the panel requires 
modification of the proposal, any additional costs will be some by the party 
who benefits, as determined by the panel. The above provisions do not apply 
to irrigation district projects or other irrigation systems. 

Analogous procedures apply when any party not covered by the above 
regulations plans to alter streambeds or banks. Any such person must send 
written notification to the appropriate board of "supervisors": the supervisors 
of the appropriate soil & water conservation district, if any; if not, to the 
Supervisors of the appropriate grass conservation district, if any; if not, 
to the board of county commissioners. The supervisors determine whether the 


proposed action is a "project" as defined by the law. If so, the applicant 


and the Fish & Game Department are notified. The Department has five days to reques 


an on-site inspection, after which the supervisors have twenty days to convene 
an inspection team consisting of representatives of the supervisors, the 
department, and the applicant. The team members submit written reports within 
50 days of the application recommending approval, denial or modification of the 


proposal. The supervisors review these reports and make their decision within 
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Stream Alterations - Natural Streambed & Land Preservation Act 
26-1501 through 1523 


Policy. That Montana's fish & wildlife resources and fishing waters, 
natural rivers and streams and the adjacent lands be protected and preserved 
in their natural or existing state except as may be necessary and appropriate 
after consideration of all factors involved; 

- to keep soil erosion and sedimentation to a minimum; 

- to recognize the needs of irrigation and agricultural use of rivers; 


- to protect the use of waters for beneficial purposes. 
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Procedures. Any state or local agency must notify the Fish & Game 
Commission at least 60 days before commencement of any project which will 
alter a natural stream or its banks. The Commission examines the plans 

and notifies the applicant within thirty days if the project is technically 
insufficient of if the Commission determines that it will adversely affect 
fish or game habitats. The Commission submits to the applicants its 
recommendations or alternative plans. The applicant must notify the 
Commission within 15 days if it refuses to modify its plans. The Commision 
may request the judge of the district court to appoint an arbitration panel 
consisting of three county residents. The panel must reach its decision 

in 10 days, and its decision is binding on all parties. If the panel requires 
modification of the proposal, any additional costs will be some by the party 
who benefits, as determined by the panel. The above provisions do not apply 
to irrigation district projects or other irrigation systems. 

Analogous procedures apply when any party not covered by the above 
regulations plans to alter streambeds or banks. Any such person must send 
written notification to the appropriate board of "Supervisors": the supervisors 
of the appropriate soil & water conservation district, if any; if not, to the 
Supervisors of the appropriate grass conservation district, if any; if not, 
to the board of county commissioners. The supervisors determine whether the 


proposed action is a "project" as defined by the law. If so, the applicant 





and the Fish & Game Department are notified. The Department has five days to request 
an on-site inspection, after which the supervisors have twenty days to convene 
an inspection team consisting of representatives of the supervisors, the 
department, and the applicant. The team members submit written reports within 
50 days of the application recommending approval, denial or modification of the 


proposal. The supervisors review these reports and make their decision within 
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60 days of receipt of the application. Any inspection team member who disagrees 
with the decision of the supervisors may request arbitration as described 
earlier. Final decisions may be appealed to the district court. 

When an emergency situation requires immediate action, the supervisors 
then notify the Fish & Game Commission and an on-site inspection is conducted 
within 30 days. The supervisors may request a more suitable or permanent 
solution to the problem. Arbitration is available as before. 

This law is not intended to interfere with existing water rights. 

All provisions of the Floodway Management law must be complied with. The 

Fish & Game Department monitors federal activities which adversely affect 

fish and wildlife resources; the Department notifies the Fish & Game Commission 
which then notifies the appropriate federal agency. The Board of Natural 
Resources in consultation with the Association of Conservation Districts 

is directed to set minimum standards and guidelines, and conservation 

districts are authorized to adopt regulations to enforce these standards. 
Projects not authorized in accordance with these laws are public nuisances, 

and fines may be assessed on offenders, including state and local government 


agencies. 
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HOUSING AND URBAN DEVELOPMENT 


Building and Loan Associations (7-101 through 152) 


Policy. Building and loan associations, also known as savings 
and loan associations, exist to encourage home ownership and 
thrift among their members. These associations make substanti- 
ally all their loans to members on real estate mortgage security. 


Procedures. The Department of Business Regulation is charged 
with regulating these building and loan associations under 
standards determining capital stock requirements, duties and 
powers, loans, investments, consolidation and transfer, bonds, 
licensing of agents, reports, foreign associations, and penalties. 
Procedures for voluntary liquidation and settlement, insolvency, 
and reorganization of associations are also detailed in the 
statutes. ; 


Planned Community Development (11-515 et seq.; see Annexation, 
Pp. le: 


Special Improvement Districts (11-2201 et seq.; see p. Vf 


Building Regulations - Zoning by Cities and Towns (11-2701 et 
seqryp-seemp f 771 7e 
Urban Renewal Law (11-3901 et seq.) 


Policy. Blighted areas constitute a growing menace to communi- 
ties. Such areas may require acguisition, clearance, and 
disposition subject to use restrictions adopted under the pro- 
visions of the urban renewal law. Certain situations may 
require clearance as opposed to rehabilitation or reclamation 
of an area. Communities should make an effort to rehabilitate 
blighted areas through voluntary action and the regulatory 
process. In all aspects of the urban renewal program, communi- 
ties should to the greatest extent feasible utilize private 
enterprise in rehabilitation or redevelopment. 


Workable Program. A municipality may develop a workable program 
for uSing private and public resources to carry out the redevelop- 
ment or rehabilitation of a neighborhood. The program may in- 
clude, but is not limited to: enforcement of housing, zoning, 

and occupancy controls and standards; replanning; removing con- 
gestion; providing parks, playgrounds, and other public improve- 
ments; encouraging voluntary rehabilitation; ordering the repair 
of deteriorated structures; and ordering the clearance and re- 
development of blighted areas. 


Procedures. A municipality must adopt by resolution a finding 
that one or more blighted areas exist and the rehabilitation, 
redevelopment, or a combination of methods is necessary and in 
the public interest. Comprehensive plans for the area must be 
developed and approved. Projects and plans must be developed 
and approved with due notice given and public hearings held. 
The urban renewal plan must be submitted to a vote of the 
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qualified electors of the municipality if the plan involves 
financing by the issuance of general obligation bonds or the 
financing of water or sewer improvements by the issuance of 
revenue bonds. Annual urban renewal activities provided for 
in the budget of the municipality are considered to be a 
"neighborhood development program." 


Powers - Eminent Domain. Municipalities are granted all powers 
necessary to carry out the urban renewal program. The most 
important of these powers is the right to acquire by condemna- 
tion any interest in real property necessary for an urban renewal 
project. The municipality must adopt a resolution declaring the 
taking to be necessary to accomplish the purposes of the urban 
renewal plan. Compensation to the owner of property to be 
acquired must reflect the property's value before urban renewal 
was to occur and may not reflect increased value due to urban 
renewal plans. 


Urban Renewal Agency. A municipality that has undertaken an 
urban renewal program may delegate its project powers to a 
corporate public body known as an urban renewal agency. ‘The 
agency will consist of five commissioners and may be staffed 
with technical help. It must file an annual report of its 
activities. 


Housing Authorities. Law (35-101 et seq.) 


Policy. A lack of safe, sanitary, and inexpensive housing 
presents a problem for many low income people and contributes 
to many of Montana's urban ills. It is in the public interest 
that public money be expended to create and improve safe and 
Sanitary low-income housing. A housing authority may develop 
low-rent housing for elderly families and give specific pre- 
ference to the elderly and grant other conditions which may 

be required by the federal government as terms for financial 
assistance. 


Creation of Housing Authority. Twenty-five residents of a city 
and the 10-mile surrounding area may petition a city to create 

a housing authority. The city council must then give notice 

and hold hearings to determine whether unsafe or unsanitary 
housing conditions in the area warrant the creation of a 

housing authority. Upon determining that these conditions exist, 
the council then authorizes the appointment of five commissioners 
toractsasoans authority.< 


Powers of Authority. The housing authority is granted all powers 
necessary to carry out the purposes of the act described above, 
including acquiring land, owning and operating housing projects, 
contracting with the federal government or municipalities to 
develop a project, acquire real property by eminent domain, 
borrow money, sue and be sued, and conduct examinations and 
investigations. 
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County Housing Authority. County housing authorities may be 
established in essentially the same manner as a municipal housing 
authority. The area of operation may not include any city unless 
a resolution has been adopted by the city declaring the need for 
the county to exercise housing authority powers within the city. 
The resolution must also be approved by a majority vote 'of the 
electors within the city limits. County housing authority com- 
missioners have the same powers as city authority commissioners. 


Rural Housing Projects. County housing authorities are specifi- 
cally empowered to provide housing for farmers of low income. 

No more than two acres of land per dwelling is exempt from 
taxation. To apply for housing for such purposes, a farmer 

must live under unsafe or unsanitary houSing conditions, derive 
his principal income from. a farm, and have an aggregate average 
annual net income for the three years preceding application that 
was less than the amount. established by the authority to meet 
housing requirements. 


ThevlGueing Act, Of ,1975 (35-50 tet ecar, 


Policy. In‘ passing the Housing Act Of Toys eciemteasciarure 
declared that: 

", . . there is a& shortage in Montana of decent, safe, and sSani- 
tary housing which is within the financial capabilities of lower 
income persons and families. In order to alleviate the high cost 
of housing for these persons, the legislature believes that it 

is essential that additional public moneys be made available, 
through the issuance of revenue bonds, to assist both private 
enterprise and government agencies in er yer critical housing 
needs." (354/02) 


This act was formulated by an ad-hoc committee on housing ap- 
pointed by the governor and composed of state housing officials, 
bankers, realtors, and representatives of local government, labor 
organizations, and savings and loan institutions. The act creates 
a Board of Housing with wide powers to help lower income Montanans 
secure housing. By statute, the Board is composed of Seven members, 
appointed by the governor and confirmed by the Senate, who are 
"experienced in housing, economics, or finance." 


From 1975 to 1977, the Board was administratively attached to 
the Department of Community Affairs, which provided the Board's 
staff and services. The legislature transferred the adminis- 
trative support of the Board to the Department of Administration 
in the 1977 session, but left the research powers enumerated in 
35-526 to DCA's housing division. 


Establishing a Need for a Housing Program. Under the Housing 

Act, the Board must determine that there is a need for its program 
before issuing bonds. To enable the Board to fulfill these obliga- 
tions, the Act gave the Department of Community Affairs authority 
to "Survey and investigate housing needs" and "promote research 
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development in housing planning design, production." However, 

the 1977 bill transferring the Board to the Department of Adminis- 
tration left the research and investigation functions in DCA's 
Housing Division. 


Powers of the Board. The law authorizes the Board to stimulate 
housing in Montana by any of the following methods: 


1) make loans to lending institutions to allow them to make 
mortgage loans for housing developments for lower income 
families; 


2) purchase or invest in notes and mortgages for the con- 
struction, rehabilitation, purchase, leasing, or refinanc- 
ing of housing developments for lower income families; 


3) make or participate in mortgage loans, including federally 
insured mortgage loans, or make temporary loans in antici- 
pation of permenent mortgage loans to Board-approved 
companies for construction or rehabilitation of multi- 
family housing developments for lower income families; 


4) make loans directly to lower income families for housing 
developments "when the board determines that mortgage 
loans are not otherwise available...from private lenders 
upon reasonably equivalent terms and conditions." 


The Board has implemented only one of these programs, #2. 
Tables I and II show to which mortgage lending institution 
(MLI) mortgage funds were committed under the first and second 
issue. Over half of the funds were used for mortgages on ex- 
isting single-family dwellings, and the rest finance construc- 
tion of new homes. The Board plans to finance construction 

of a housing development for senior citizens (#3 above) with 

a third issue of bonds. 


At present, the Board does not contemplate implementing a loan- 
to-lender program (#1). Under this program the Board lends money 
directly to the mortgage lending institution, which would be 
obligated to lend this money in accordance with the Board's 
program and pledge securities as collateral for the loan. The 
MLI would own the mortgage, rather than the Board. Under the 
present mortgage repurchase program, the MLI lends its own money 
to qualified lower income persons and the Board buys this mort- 
gage from the MLI within a month or two. The loan-to-lender 
option was included in the Housing Act to provide a means for 
distributing Board mortgage money when MLI's have less liquid 
funds for investment. 


Fire Marshal Approval of Building Construction (69-1801 et seq.). 
All public buildings with the occupancies of assembly, business, 
educational, industrial, institutional, and residential categories 
described by statute must be equipped and constructed according 
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to standards established by.the state fire marshal. The stand- 
ards do not apply to single-family private houses. 


Building and Mobile Home Standards (69-2105 et seq.). The state 
building code, administered by the Building Codes Council within 


the Department of Administration, applies only to public places 
outside municipalities and their jurisdictional areas. The code 
provides uniform standards for construction and construction 
Materials to enable efficient design, methods, and improvements 
that minimize costs and encourage energy conservation and efficiency 
to be used in applicable buildings. Buildings constructed with 
public funds must be accessible to physically handicapped people, 
where feasible. The council must adopt rules for implementation 
of the state building code, and in 1977 this authority was con- 
solidated from several different regulatory agencies to the 
eounei 1. 


Municipal Building Codes. A municipality may adopt a municipal 
building code to apply to its jurisdictional area. Standards in 


this code must be equal or higher to the state code. 


Permit. Any person who constructs a building subject to these 
Standards must apply for a permit from the city or town council 
or the Department of Administration, whichever is applicable. 


Variances. The department or a municipality may grant variances 
under procedures established by the Administrative Procedures 
Act. An applicant may appeal a decision of the department or 
municipality. 


Mobile Home and Recreational Vehicle Standards. Under former 
law, the Department of Administration was charged with regulat- 
ing the construction standards and sale of mobile homes and 
recreational vehicles. In 1977, however, the federal government 
preempted this authority and the state no longer is active in 
this field. 
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City or Town 


Billings 


Bozeman 


Butte 


Deer Lodge 
Glasgow 
Glendive 


Great Falls 


Havre 


Helena 


Miles City 


Missoula 


Polson 


Sidney 
Stevensville 


‘Townsend 


White Sulphur 


Springs 


TABLE I 
PARTICIPATING MLI's UNDER SERIES A 


($21,470,000) 





Mortgage Lendcr Commitment 

Det Realty Compagyyeisnnsy tp. PR, OY: $ 750,000 
The Midland National Bank .............. 1,000,000 
The: Firkt. Citizens Bank Gage... Fro. 800,000 
SCCULTYE BARK tn BAR ee tay ds hh aright 2,400,000 
First National Bank in Bozeman .......... 400,000 
Pifst SCCuriy, DaQK awe woe. oe eee cee 3 750,000 
First Metals Bank & Trust Company ....... 500,000 
First National Bank of Butte-Anaconda ..... 800,000 
Prudential Federal Savings & Loan ........ 750,000 
Pioneer Federal Savings & Loan ........... 300,000 
First National Bank 2. .... as abe .ieeeet 100,000 
First Security Bank of Glendive ........... 200,000 
First Federal Savings & Loan ............. 750,000 
First National Bankyge. J. tie cae Pe 1,900,000 
First Westside National Bank ............. §00,000 
Northwestern Bank of Great Falls ......... §00,000 
DiGi GAr OTs ATK Of Ao css, es tac bis has wide kee 300,000 
The Village Bank... . ovinnaey 8 PI... 500,000 
First National Bank in Havre ............. 200,000 
American Federal Savings & Loan ......... 350,000 
Bank of Montanawe. tote 2000", Nor oS. 250,000 
First National Bank & Trust Company ...... 1,000,000 
Northwestern Bank of Helena ............ 1,000,000 
marst Citizens’ Bank: es ests: cael nd 350,000 
Southside National Bank ................. 200,000 
caer Cet ty Wan 8 LUT Galt 3 cn We gt ar ber OS aR Pe 1,000,000 
Western Federal Savings & Loan .......... 500,000 
Rieter ii cens Dank acto eo oer eee ew Ses 300,000 
security State Bankyse Jt .bak 2a PST." 150,000 
First United Bank of Sidney .............. 350,000 
First State Banks. ja-nec.d ne fewer. {% 100,000 
Stale Bank. of Townsenudey (ers FF a... 100,000 
First National Bank —. ¢ga7s nctitetn- deo S. e0 250,000 
$19,300,000 


PATS LOT PE Pa ea tess 


TABLE 1i 


iN’ SERIES 


SINGLE FAMILY MORTGAGE BONDS, 1977 SERIES B 


City or Town 
Anaconda 
Belgrade 
Billings 


Bozeman 


Butte 


Decr Lodge 
Glasgow 
Glendive 


Great Falls 


Hardin 


Havre 


Helena 


Kalispell 
Lewistown 
Livingston 


Miles City 


COMMITMENTS ACCEVTED 


Mortgare Lender 


First Security Bank of Anaconda .......... 
Montana Bank. of Belgradeag. Hoes 283 
pel Realty s © ion ca soar eats ataleen eee 
First Citizens’ Bank om. oi. dn, Seeeieneee 
First Northwestern Bank :......4886 0S se4 
Guaranty COMpsSny she ene aoe ee 
Metropolitan, MostyaaepQuiens§, 2 Nileer oor 
NMicliand National Bank of Rillings .. 202... 
SOC ly Gd al aN AV eet oan, 2,2. eo ee 
Security Federal Savings avi" Loan Associations 
Western: Bank Ob DINGOS.. #6. ae nis omens 
First National, Bank in Sezeman’.o. 22... 
First Metals Bank and ‘Liast Company ..... 
First National Benk of Butte and Anacands 

Pioneer Federal Savings am! Loan ......... 
First Security Bank of Montana N.A. ....... 
First Security Bank of Glendive ............ 
First INatODaE Dank Fo. ae soe; he eee 
First National Bank of Great Falls ......... 
First; Federal Savings. tox = Ggdece ae ee 


Great Falls Federal Savings and Loan ...... 
Northwestern National Bank of Great Falls .. 
Montana Bank op yee eee fo oe eee 


Village’ Hunk heen 


First Westside National ijiuk of Great Falls . 


American Federal Savings and Loan ........ 
First National Bank aid Proust Go. eo. 25427. 
Northwestern Bank of Helena ............. 


First Federal Savings and Loan of Kalispell .. 
First National Bank of Lewistown .......... 
First National Park Bank in Livingston ...... 


First Citizens Bank of Miles City ........... 


&6 


ee er 


Comnmitinent 


ememre oe 





$ 250,000 


200,000 


1,000,000 
1,000,000 
750,000 
500,000 
750,000 
§69, 000 
2,600, L)9 
509,009 
400,000 


1,000,000 


500,000 
640,000 


400,000 
100,000 


200,000 
200,000 


1,900,000 
3,090,000 
1,060,000 
750,000 
$00,000 
1,000,000 
500,000 


200,000 


309,009 
§00,000 


$00,000 
1,500,000 
500,000 


1,000,000 
490,000 
250,000 


1,000,000 


ry ue Pow 


Missoula 
Polson 


Sidi y 


Soper ‘Y 
Victor 


Wibaux 


er gize Deader 


wee rents 8 ame ot ere 


Cucmergcerior inp reese re PRC VAO RS. f. ‘ 
ites) Sete enn Ot aise Oe eee ess 
Sorthsrte Metional Bank of Missoula ........ 
Weatery Montana National Jimk oo... ee teats 


WesimShederal Saving sland} oah®, 62 SMS, 


First Citizens Bank of Polson ..... ys ae the 
eecurityimntate shank ck ssp .gte spas 2 sideiley tetova 


PENI EG OL NICE ede eae e 0-0 e)s 
Ae Baan S Meadin nin ahh 
Meatuna Wik al Mueral Clovety ....... ete 
PATHE TS hatte SAT wae WAIGLO. 0 ohn eae aie a 


Pipette a oaths “ATIC od PISS te kc cle bees 


Conmsniitiaent | 


ae is oe eee 


$ 1,000,000 
729,000 
1,100,000 
$00,000 
1,000,000 


200,000 
150,000 


£50,000 


254,090 
153,000 
19,000 


Abatement of Smoke Nuisances. (11-2501 through 11-2511) An older statute, first 
enacted in 1938, authorizes municipalities or counties to make contracts for 
the abatement of "injurious and unhealthy smoke and fumes." The law sets out 
procedures for contracting and issuance of bonds for abatement purposes. The 


contract and bond must be submitted to the electors for approval. 
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Mosquito Control (16-4201 through 4214) This law provides for the establishment 

of a Mosquito Control District and appontment of a Mosquito Control Board in 
counties where the need exists. On petition of 25% of the electors in the pro- 
posed district, the Board of county commissioners will hold a hearing and, if 
appropriate, establish the district and appoint the board members. The Mosquito 
control board may enter contracts, hire employees, and conduct a mosquito control 
program. The department of health advises such boards, and the boards submit 
annual reports of their operations to the department. The board's activities are 
funded by a mosquito control fund which is established by mill levy on property 
PAPLNeCaISCV ict, 

Weed Control: Control of Weed Seeds (3-802.1 through 814) The department of ag- 
riculture regulates the labeling, sale, and transport of agricultural seeds for 

the purpose of controlling the spread of noxious weeds. Seed samples are inspected 
by the Agricultural Experiment Station in Bozeman. Rules are at MAC 4-2.6(10)-S680. 
Weed Control Districts (16-1701 through 1722) It is unlawful to allow designated 
noxious weeds to go to seed, and in order to control such weeds, every county is 
directed to establish a weed control district and to appoint a board of county weed 
Supervisory. The supervisors are directed to control weeds on all lands in the 
county, taking particular precautions to preserve beneficial vegetation and wild- 
life. 

The board of supervisors may inspect property and issue orders for destruction 
of weeds. If such an order is not obeyed, the supervisors may institute control 
measures. Expenses will be paid from the county weed fund - established by mill 
levy or by appropriation from the county general fund - and charged to the property 


owner. Weed control along a highway right-of-way will be charged to the state 
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highway fund. (32-2814) Fines and penalties may be assessed for failure to comply 
with this act. 
County weed boards are empowered to cooperate with any available state or 


federal weed control program. 


SOLID WASTE 

Refuse Disposal Areas (69-4001 through 4010) Local health boards and the state 
Department of Health jointly administer a licensing program for solid waste disposal 
areas. No solid waste is to be dumped except in a disposal area licensed as pro- 
vided in this law. Disposal areas must receive an annual license from the local, 
county, or district board of health. The state Department of Health establishes 
requirements for the contents of applications. When an application is received by 
the local board, it is transmitted to the department which inspects the proposed 
Site and operation plans. The local board may issue the license after a favorable 
report from the department. Licenses may be revoked or renewals denied if areas 
are operated in an unsanitary manner. 

Department rules (MAC 16-2.14(2)-S14100) set sanitary standards and operating 
Procedures. Sites are inspected for geology, hydrology, climatology, soil conditions, 
proximity to population, and aesthetic impacts. The primary concerns in the de- 
partment's regulations are water quality protection and public health. 

If a disposal area is operated in such a way as to create a public nuisance the 
department may issue an abatement order and may institute legal procedings if nec- 
essary. Violation of the law is a misdemeanor, punishible by fines of up to $500 


per day. 








Refuse Disposal Districts (69-6001 through 6013) 

This law authorized counties to organize districts to manage the storage, 
collection, and disposal of solid wastes in order to reduce hazards to public 
health and to reduce the spread of disease, air pollution, and water pollution. 

A board of county commissioners may adopt a resolution of intent to establish 
a refuse disposal district, publish notice of the resolution, and receive written 
protests for 30 days. The council of any city or town in the county has the 
opportunity to concur in the resolution and participate in the district. If 
owners Of more than 50% of the residential, commercial and industrial units 
in the district file written protests, no further action may be taken. Otherwise, 
the county commission may establish the district and appoint a board of directors, 
which must include one county commissioner, one resident of each city or town 
included in the district, and one member of the county or city/county board of 
health. Joint districts may be formed to serve two or more counties. 

The board of directors of the district may, with approval of the county 
commission, develop and administer a program for collection of disposal of refuse, 
employ personnel, acquire equipment, receive state and federal funds and cooperate 
in state and federal programs, and enforce state and local board of health rules 
relating to refuse disposal. The board of eae may also assess a service 


fee on all units served by the district, which fee is added to the units tax role. 
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Solid Waste Management 
69-4001 et seq. 
Chapter 542 L. 1977 
Chapter -s7 Soa. 2977 

The two 1977 laws very significantly expand Montana's regu- 
lations of solid waste management. Chapter 542 substantially 
rewrites former law, adding to the eypes of waste which are to 
be regulated, and expanding the Department of Health and Environ- 
mental Science's regulatory and enforcement authority. The new 
law also adds a provision stating that control of solid waste 
management systems is intended "to conserve natural resources 
whenever possible" as well as to protect the public health and 
safety. The 1977 law reflects a change in state policy from 
that of simply disposing of refuse in a safe manner, to a compre- 
hensive policy of managing wastes to recover reusable materials 


and energy. 


Regulation and Enforcement 

No person, except for an individual disposing of his own 
solid wastes on land controlled by him, may dispose of solid 
waste without a license from the Department of Health and 
Environmental Sciences. 

The Department is required to adopt detailed rules relating 
to its licensing and regulatory program which include: 

-- requirements for the plan of operation and maintenance 
that must be submitted with license application; 

-- the classification of disposal sites according to the 


physical capabilities of the site to contain the type of solid 


ype 








waste to be disposed of; 

-- the procedures to be followed in the disposal; treatment 
or transport of solid wastes; 

-- the suitability of the site from a public health stand- 
point when hydrology, geology and climatology are considered; 

-- procedures and requirements for the submission of reports 
on the operation and maintenance of a hazardous waste disposal 
Site, the transport of hazardous waste, and the generation of 


hazardous wastes. 


The Department must inspect solid waste management facili- 
ties throughout the state; it is given the authority to bring 
enforcement actions to collect civil and criminal penalties 
and to enjoin facilities which are in violation of the law or 


the department's regulations. 


Hazardous Wastes 

Under the 1977 law, the Department of Health and Environ- 
mental Sciences is given the authority to regulate private 
disposal of hazardous waste! and to create and maintain state 
hazardous waste management facilities. Even an individual 
disposing of his own hazardous wastes on land he controls must 
secure a license and must comply with all hazardous waste 


regulations. However, a license is not required for the 


lyazardous waste means any waste or combination of wastes 
of a solid, liquid, contained gaseous, or semi-solid form which 
May cause or contribute to an increase in mortality or an increase 
in serious illness, taking into account the toxicity of the 
waste, its persistence and degradability in nature, its potential 
for assimilation or concentration in tissue. 


ia: 


transportation of marketable hazardous wastes to a manufacturing 
or processing center. 

If an application under the Major Facility Siting Act 

contemplates generation, transportation, storage or dis- 

posal of hazardous wastes, the Department is to conduct the 
review required by this law in conjunction with the air and 
water quality reviews required by the facility siting law. 

Penalties for violating the hazardous waste provisions are 
much stiffer than those for other violations: Illegal disposal 
of nonhazardous wastes may result in a $500 per day fine; illegal 
disposal of hazardous wastes may result in a $25,000 per day 


fine: 


Grants and Loans for Solid Waste Management Facilities 

Chapter 575 is a companion law to Chapter 542. In response 
to a federal law, it establishes a state solid waste management 
program to help finance local facilities so that they can comply 
with the new regulations found in Chapter 542 and so that they 
can recover reusable materials and energy from their solid waste. 
Grants and loans are available for both the planning and the 
construction of solid waste facilities. All facilities must 
comply with a state solid waste plan, which is to be prepared 


by the Department under the provisions of the act. 


gf 


WATER POLLUTION 

Water Pollution Act of Montana. (69-4801 through 69-4827, R.C.M. 1947) 

The heart of Montana's water pollution control program is set forth in this 
act, enacted in 1967 and amended in 1971, 1973, 1974, and 1975. The amendments 
were designed, in part, to conform Montana's law to the requirements of the 


Federal Water Pollution Control Act, amendments of 1972. 


Policy. The water pollution act expresses as its goals: 

- the conservation of water by protecting, maintaining and improving the 
quality and portability of water for public water supplies, wildlife, fish 
and aquatic life, agriculture, industry, recreation and other beneficial uses; 

- the establishment of a comprehensive program for prevention, abatement 
and control of water po! lution; 

- non-degradation: water need not be treated to better than its natural 
condition, but water which is cleaner than the applicable water quality 
Standards is to be maintained at that level unless it is affirmatively 
demonstrated that a change is justifiable as a result of necessary economic 
or social development, and will not preclude present and anticipated use of the 
waters. 

- pollution unlawful: it is unlawful to cause pollution or to place wastes 
in a place where they are likely to cause pollution. This act applies to point 


sources as well as to seepage and drainage from all sources. 


Board of Health & Environmental Sciences. The conduct of the water pollution 
control program is presided over by the board. It is the board's responsibility 


to classify all state waters and to formulate water purity standards to the most 
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beneficial use of the water, giving consideration to the economics of waste 
treatment. Classifications and standards are reviewed every three years. 

The board also sets water and waste treatment standards, holds hearings, 
adopts rules for the permit program, and adopts pre-treatment standards, 
effluent standards, toxic effluent standards and prohibitions, standards of 
performance for new sources. Public hearings are held before streams are 
classified, standards established, or rules adopted. The board also controls 
funds appropriated by the state for local water pollution control facilities. 


(See below) 


Water Quality Standards. (MAC 16-2.14(10)-S14480) The water quality standards 
adopted by the board require the best practicable treatment and control of 
waste, activity and flow in order to maintain water quality at the highest 
possible levels. The degree of waste treatment required is based on the 
state'e non-degradation policy, present and anticipated beneficial uses of the 
water, the quality and nature of flow of the water, the quantity and quality 


of the discharge, the presence or absence of other pollution sources. 


Department of Health & Environmental Sciences. The water quality bureau of 


the department is charged with administering the water pollution control program. 
The department administers the permit program, recommends design changes in 
proposed pollution sources, collects and disseminates information on water 
pollution, conducts research and demonstrations, issues clean-up orders, inspects 
and monitors pollution sources, and enforces the standards and limits set by 


the board. 
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Water Pollution Control Advisory Council, consisting of the directors of the 


Fish & Game Department, the Water Resources Division of the Department of 
Natural Resources & Conservation, and the Department of Agriculture, and 
eight members appointed by the governor, advises the department of Health 


on water quality control issues. 


Permits. (16-2.14(10)-S14460) The Montana Pollutant Discharge Elimination 
System satisfies the requirements of the Federal Water Pollution Control 

Act. It is unlawful, without a current permit, to 
construct or operate a disposal system or any sewage or waste discharge outlet 
which discharges into the waters of the state. The permit system applies 

only to point sources of pollution. Application must be made at least 180 

days in advance of the proposed operation. The application must contain 
facility plans, soil conditions, operating procedures, and any other information 
which the department deems necessary. 

After the completed application is in, the department makes a tentative 
determination based on effluent standards, performance standards, water quality 
standards, toxic and hazardous substance standards, and existing 208 plans. 

) If tentatively approved, a draft permit is issued 
which contains effluent limits, compliance schedules, operating conditions, 
monitoring requirements, etc. 

Public notice of the draft permit is issued, and a 30-day comment period 
is provided during which time requests for a public hearing are received. After 
the comment period and hearing (if any), the final determination is made. 

Permit approval requires the concurrence of the EPA regional administrator in 
Denver. Permits are for up to five years, and applications for re-issuance 


follow similar procedures. 


aks 


If the department decides to modify, deny, suspend or revoke a permit, opportunity 
for a hearing before the board must be provided. All decisions of the board 
may be appealed to district court. An applicant's trade secrets may be 


designated confidential by declaratory judgement of the court. 


Water Treatment Facilities - Grants. The board of health controls funds which are 
appropriated by the legislature to match federal funds for local water pollution 
control facilities. The department administers these funds. No more than 25% 
of the total costs of a project ea be supplied by the state, and the local 
governing body must supply at least 20%. Local officials make application 
for funds to the department which prioritizes them.and makes its allocation 
decisions. The applications are sent to the Environmental Protection Agency 
for final processing. Regulations for the grant program are at MAC 16-2.14(10)- 
S14470, 14471. The local agency may assess user fees to help pay for construction 
and maintenance of treatment works. The department may audit the local agency, 
and the board may impose user fees if the local agency fails to do so. 
Enforcement. The department is authorized to prevent, abate and control 
pollution, and to prevent violations of the regulations and standards established 
under this law. It may issue compliance orders and initiate civil actions 
seeking monetary or injunctive remedies. Any person may lodge a complaint 
with the department protesting a violation of the pollution laws. The department 
must investigate such compliants and if a violation is found, take the appropriate 
action. 

When it becomes aware of a violation, the department may issue a notice 


requesting abatement action, or requesting the violator to appear before the 
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board for a hearing. The violator may also request a hearing. After the 
hearing, the board will issue an order affirming, reversing, cr modifying 
the department's notice. Board orders may be appealed in court, and any 

interested person may intervene. Penalties may be as high as $10,000 per 


day; $25,000 for willful violations. 


Energencies. Where emergency situations endancer public health, the department 

may issue abatement orders which take effect immediately. Opportunity for a 

hearing to protest the order must be provided within five days. 

Public Water Supplies (69-4901 through 69-4908, R.C.M. 1947) (Regulations: MAC 
16-2.14(10)-S14350 through 14380) 

Policy. It is the policy of the state to protect, maintain and improve the 

quality and potability of water for public water supplies and domestic uses. 

A public water supply is defined as one which serves ten or more families or 

25 or more people on a regular and continuous basis. It is unlawful to discharge 

any pollutants into waters used as a public water supply; to operate a railroad, 

logging camp, or other industrial plant on a public water supply watershed 

unless the proper precautions are taken to prevent pollution and a permit issued 

by the department of health; or to construct or alter any water supply, sewage, 


drainage or waste disposal system without prior approval of the department. 


Implementation. The Board of Health has general supervision over state waters 
used for public water supplies, and it may adopt rules and issue orders to 
prevent pollution. Persons aggrieved by rules and standards set by the board 
may appeal them to court. 

The department of health has general responsibility for implementation 


of the law. It issues permits for water supply, sewage, drainage and waste 


ip 
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disposal systems; investigates complaints and issues abatement orders; examines 
waters for purity; consults with local officials on the construction of water 
systems; conducts experiments to devise better water treatment and supply 
methods. Persons who drill wells for public water supplies must register with 
the department and keep records of all wells drilled. Establishments subject 
to department licensing (e.g. hotels, restaurants) which do not use a public 
water supply must also have their water supply approved. The department conducts 
annual field investigations of ground and surface water supplies and performs 
laboratory analysis on samples. Fees are assessed for this service based on 
the population served by the supply. 
Water Treatment Plant - Operators (69-5901 through 69-5912, R.C.M. 1947) 
(Regulations: MAC 16-3.34(6)-S3420, 3450) 
Persons who operate water supply systems and waste water treatment plants 
must be certified by the department of health, with the advice of the board 
O01 water and waste water operators. The depautwont classifies all plants 
and systems with respect to size, type, physical conditions affecting operation, 
the character of the waste which will be introduced into the system, and 
according to the skill and experience needed to operate the facility. A yearly 
examination is held by the department to certify candidates. The certification 
will indicate the classification of plant which the person is qualified to 


operate. 
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Cesspools, Septic Tanks, Privies (69-5401 through 69-5408, R.C.M. 1947) 
(Regulations: MAC 16-2.14(10)-S14490, 14500, 14520) 


A license is required to engage in the business of cleaning cesspools, septic 
tanks and privies. The license is issued by the department of health and 
validated by local health officials after demonstration of adequate knowledge 
of sanitary principles, laws, and abilities. Government agencies do not require 
a license, but they must comply with the rules established by the department 
of health. Enforcement is provided jointly by state and local health officials. 
Department regulations deal with the proper operation and installation of 
these waste disposal facilities. 
Sanitation in Subdivisions (69-5001 through 69-5009) 

(Regulations: MAC 16-2.14(10)-S14340) 
It is the babicy of the state to extend the laws controlling water supply, 
sewage disposal, and solid waste disposal to residential developments; to 
protect the quality and potability of water for public supplies and domestic 
uses; and to protect the quality of water for other beneficial uses including 
agriculture, industry, recreation, and wildlife. 

For the purpose of this law, a subdivision is defined as any partition 
of land of twenty or fewer acres. Final subdivision plats may not be filed 
with the county, nor construction begun until the department of health has 
lifted sanitary restrictions. Plats are subject to health department approval] 
even if they are exempt from the requirements of the Subdivision and Platting 
Act (see LAND USE). The developer must submit his preliminary plans and 
supporting data to the department. The department has 60 days to request 


more information. Once all the required information is received, the department 
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must make its decision withim 60 days, or 120 days if an environ- 
mental impact statement will be required. A denial by the depart- 
ment may be appealed to the board of health. 

The Department may delegate review of subdivisions containing 
five or fewer parcels to local authorities if the Department has 
determined that there are qualified personnel on the local level 
to check the adequacy of sanitary facilities. In such a case, 
the local officials would notify the Department of the results 
of its review, and the Department would then have 10 days to make 
a final decision. 

Subdivisions which are located within master planning areas 
(SEE p. J ) where the local governing body has certified that 
municipal water, sewer and solid waste facilities will be pro- 
vided, are not subject to sanitary restrictions and Health 
Department approval is not required. However, local officials 
must notify the Department of all such subdivision applications 
and send the Department a copy of the plat and descriptions of 
the subdivision configuration, sanitary facilities, relationship 
to the master plan, and certification that municipal sanitary 
facilities will be provided. 

The department's rules set standards and procedures relating 
to size of lots, topology, geology, hydrology, type of facilities 
proposed, and other factors affecting public health and the 
quality of water for uses relating to agriculture, industry, 
recreation and wildlife. There must be evidence of adequate 
water supply, drainage, sewage, and solid waste disposal systems. 
The department will issue a certificate of approval when it is 


Satisfied that water pollution will not occur, the water supply 


JOR 














- 


is of adequate quantity and acceptable quality, solid waste 
disposal is in accordance with state laws and regulations, and 
the requirements of the Montana Environmental Policy Act have 
peen met. “IF the department learns of violations of the law 

Or receives a complaint, it may hold a hearing or initiate a 
Civil action in court. Penalties may be as high as $1,000, 

and injunctions against development may be awarded. The depart- 
ment is authorized to inspect and monitor sanitary facilities 
arcer construction and installation. 

The Departments of Health and Community Affairs have been 
directed to ae joint application form for use by the 
Department of Health and by local officials. 

CanpgLounds and Trailer -Courts (69-5601 through 69-5607, R.C.M. 
1947( (Regulations: MAC 16-2.14(12)-S14160 through 14190) 

A license is required from the Department of Health and/or 
local health officials to operate tourist campgrounds, trailer 
courts, industrial and logging camps, and other campgrounds. 
License application fees must be paid annually to the department, 
and the department reimburses local health officials for their 
inspection costs. A license may be cancelled for violation 
of the department's regulations and standards. Denial or can- 
cellation of a license must be accompanied by a written statement 
of the reasons, and an opportunity for a hearing before the 
board of health must be provided. 

Department regulations cover such things as water supply, 
sewage systems, wells, soil conditions, groundwater level, 
dust control, road construction and drainage, traffic flow, 


refuse disposal, and operation of incinerators. 
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